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SERGEANT SMITH PRENTISS. 
By A. Oakey HALL. 


Thence to the famous orators repair, 
Those ancients whose resistless eloquence 
Wielded at will that fierce democratie. 
— MILTON, Paradise regained, Book 4, line 267. 


. ESISTLESS eloquence” is an apt | heard the“ resistless eloquence” of him whose 
phrase to apply to Sergeant S. Pren- | voice and impassioned delivery had in the 
tiss; who, born in Maine, of noted Puritan | Newark Park captivated my youthful imagi- 
ancestry, eighty-eight years ago—and now | nation. 
forty-six years dead — educated at Bowdoin I beg to pronounce him the greatest of 
college; a law student with the late Judge | legal orators, next to Rufus Choate, to whom 
Josiah Pierce of Gorham; emigrated to the | I often listened when at Harvard Law School, 
South, and during two decades stood therein | where I had matriculated under Joseph 
primus inter pares at the bar of Missis- | Story and Simon Greenleaf as professors ; 
sippi and Louisiana; and who at the age | and with after-President Rutherford B. Hayes 
of twenty-five fairly electrified the Supreme | in my class and at my boarding mess. 
Court at Washington, in an argument by In infancy, Prentiss, like Byron, suffered 
which he won the attention of Chief-Justice | from a deformed foot, but, like Byron, he 
Marshall, who disdained oratory in his court. | possessed in manhood a remarkable head, 
I was an academy boy, preparing for | and even a teeming brain. I recall him, on 
college in Newark, New Jersey, when the | all public occasions, either leaning upon a 
preceptor —it was during the heated presi- | cane, or grasping a chair for support with 
dential campaign of 1840, between President | one hand, while he gracefully gestured with 
Van Buren and Tippecanoe and Tyler too — | the other. 
said to the class: “ You may have holiday this | After admission to the Bar of his native 
afternoon, and with me attend a Whig mass | Pine-tree State, and desirous of aiding the res 
meeting in the Park, where a Southern Con- | augusta domi of his family — its head, his 
gressman named Prentiss, whom Daniel Web- | father, having deceased while the son was col- 
ster has pronounced to be the greatest orator | legian—he restlessly longed, like many a 
of the era, is to make a speech. And if he | New England youth, for early participation 
sustains his reputation, and the Websterian | in the battle of life. Wherefore he emigrated 
encomium, the event will become one for | to Natchez, in Mississippi, to become tutor 
you to always remember. We have lately | in a planter’s family, for sustenance while 
been reading about ancient Demosthenes, but | preparing to join its local Bar. He was soon 
let us go and hear a modern Demosthenes.” | re-admitted; and having been almost im- 
The event proved to be one for me to | mediately assigned to defend zx forma pau- 
always remember; and six years later, while | feris an accused, he displayed, in procuring 
a student of civil law at New Orleans, in the | from a rural jury an acquittal, such surprising 
office of John and Thomas Slidell, I again | eloquence that, like Henry Erskine, he at 
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once by his first case won prestige and 
patronage, 

His was a joyous, magnetic nature; he 
was endowed with a wonderful memory; he 
read avidiously not only legal works but those 
in all departments of literature; he was 
gifted with exuberant fancy, but did not how- 
ever sacrifice logic to imagination; he was 
apt at illustration, ready with either good- 
natured repartee or scathing sarcasm, ac- 
cordingly as circumstances prompted; he 
owned emotional eyes and a voice of many 
pitches and tones; and he was an admired 
conversationalist. These were all recommen- 
dations to success in his profession; and they 
became speedily recognized by legal as- 
sociates and business clients. 

His second case in court was upon a brief 
of an old practitioner, who was unable to 
personally attend to the contention that it 
involved — General Felix Houston. The case 
was to be heard at Brandon, then a small inland 
town ten miles from Jackson, the State cap- 
ital, and in the very backwoods of the State 
(tempo 1829.) When the case was called 
he answered that he appeared for General 
Houston, and began to state that the contro- 
versy stood on demurrer, and then started to 
outline his argument, when the judge, staring 
nonchalantly at the slight-made, beardless 
boy, extremely youthful looking, by no means 
physically imposing, short of stature and 
leaning on a cane, interrupted him with, 
“ Stranger, I have views against you on that 
point already; and I do not wish to hear 
argument on the subject.” Whereupon young 
Prentiss modestly but firmly insisted on his 
client’s constitutional right to be heard before 
the case was adjudged. As he proceeded, 
the judge thawed, and from becoming a 
polite, remained an eager, listener to a speech 
that fairly astonished the bystanders. The 


judge was, it seems, well addressed as “ Your 
Honor”; for to his honor be it said, he was 
not only convinced but admitted it; and so 
the young stranger won his legal spurs. The 
anecdote is related on authority of William C. 





Smedes, whom lawyers may recognize as one 
of the old State reporters. The result was 
that General Houston immediately offered 
Prentiss partnership, with a third interest in 
his old established business. From that time 
onward, the youngster’s progress at the bar 
was rapid; and so profitable that he was able 
to abundantly care pecuniarily for his mother 
in her declining years, for his adored sisters 
and his younger brother George, at that time 
in college and who subsequently became as 
eloquent in the pulpits of New York City as 
was Sergeant at the bar. And between the 
two was even more than the love of Biblical 
Jonathan and David. 

The young lawyer, although lame, could 
occupy the saddle, and his circuit journeys, 
in days when vehicular roads were few and 
railways unknown, were always upon horse- 
back, with his papers and books in the saddle- 
bags. On all these journeys he made friends, 
and enthusiastic ones. At tavern or cabin he 
was warmly welcomed, and listened to with 
admiration. One of his repartees was long 
current in Yazoo County. “ Young man, you 
won't get much practice in this parish, for we 
have no jail.” ‘Then,’ responded Prentiss, 
“that must be either because everybody is 
virtuous or else that the rogues are in such a 
large majority that they decline out of self- 
defense to build or buy a lockup.” 

He remained practitioner at Natchez during 
four years ; and then (¢empo 1832) removed to 
Vicksburg, which was fast overtopping Nat- 
chez in population and wealth. His first case 
there was resisting an ordinafce which cut 
off the hotel of his client by quarantine be- 
cause it had recently contained a small-pox 
case. The ordinance forbade the client from 
leaving his hotel, and all others from entering 
it. There wasa question of «/tra vires in the 
Council to pass the ordinance, which during 
two hours Mr. Prentiss sustained in an argu- 
ment replete with metaphor, satire and logic ; 
and he succeeded in having the prohibitory 
ordinance repealed. 

About the same time he made his entrance 
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into the political arena at a meeting of par- 
tisans opposed to President Jackson. But he 
directed his attack against the Vice-President 
Martin Van Buren. Referring to a claim that 
the latter, while minister to England, had 
settled the question of Great Britain’s right to 
search American vessels, Mr. Prentiss aroused 
most intense enthusiasm by this eloquent 
sentence delivered with marked fire, scorn 
and passion. “Why, that question was 
settled by Madison’s naval war; and even the 
youngest American sailor boy seated at a 
masthead, if asked by a Briton whether such 
right existed, would point to the mouth of 
the cannon on the deck below and indig- 
nantly exlaim, ‘Go thence and take your 
answer.” ‘ Even,” said Judge Chilton, who 
was inthe audience, “ his political adversaries 
in the nationality of the sentiment forgot 
partisan bitterness and united in the excla- 
mations of applause.” 

In October, 1833, after a legal contention 
in which he was opposed by Henry S. Foote 
of the Bar (long afterwards Governor, and 
Federal Senator of Mississippi, and one of 
the few Union men of the South), personal 
difficulties arose, and Foote challenged 
Prentiss. They met with seconds at sun- 
rise on the Louisiana side of the river, 
opposite Vicksburg. Foote was slightly 
wounded in the shoulder. But Foote re- 
newed the challenge and was again wounded. 
In after years they became intimate friends 
—each perhaps sharing the sentiment ex- 
pressed by old General Damas, in Bulwer’s 
play of ‘Lady of Lyons,” in “ Egad, it is 
strange how much I like a man after I have 
fought him.” In writing to his clerical 
brother an account of the duels, Prentiss said, 
“T am no advocate of duelling, and from 
principle shall always, if possible, avoid the 
custom; but here, if a man don’t fight, 
life is rendered valueless to him both in his 
own eyes and those of the community.” 
He begged his brother to conceal the inci- 
dent from his mother, because it might 
shock her. And she never learned of the 





matter until after her son’s untimely death. 

Nearly all of his compeers at the bar were 
Southrons, and many of them were jealous 
of him as a Yankee interloper; but when 
they discovered that he would fight, they 
were chary of giving him offense. But on 
one occasion, during a trial, when opposed 
by a member of the Bar named Claiborne, 
an altercation suddenly arose between them 
and the latter aimed a blow which Prentiss 
countered. The judge found both in con- 
tempt, and ordered each to be imprisoned for 
twenty-four hours in the county jail. Clai- 
borne had attempted excuses, but Prentiss 
with infinite drollery acknowledged the justice 
of the conviction and punishment, but added, 
“IT have a favor to ask of your Honor, that I 
shall not be disgraced by having to share a 
cell with my adversary.” The Bar and by- 
standers were convulsed with laughter, and 
the judge controlled his own risibilities 
sufficiently to put them in custody of the 
sheriff, with the remark, ‘and separate 
cells.” In the evening, many members of 
the Bar passed hours in Prentiss’ cell, where 
supper was served and they enjoyed the 
exhaustless good humor of the captive. 
On the following day a concourse of citizens 
assembled at the jail to greet his release, and 
escorted him to the court house, where the 
interrupted cause was continued. 

Naturally, Prentiss’ popularity attracted to 
him political leaders of the Anti-Jackson par- 
ty,and he was soon elected to the legislature, 
to which he was re-elected eight times, and 
served therein as chairman of the Judiciary 
Committee. He participated largely in the 
debates, and became always the oratorical 
feature of the assembly, although he had as 
fellow members many distinguished men. 
But he alternated court house and Capitol 
building, and did not permit the pursuit of 
politics to interfere with devotion to his 
constantly increasing number of clients. He 
accumulated surplus moneys and invested 
these largely in a speculative purchase of 
corporation lands in Vicksburg, the title of 
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which was in dispute, and he was assigned 
to protect it for the civic government. It 
eventually reached the United States’ Su- 
preme Court (Vick v. the Mayor and 
Council of Vicksburg, 3 Howard, 464), 
where the defendants were beaten by a 
majority of the judges, and Prentiss lost 
land and improvement, which were valued 
at $150,000 — his all. 

The Mississippi State reports between 
1835 and 1845 teem with cases in which he 
was engaged, and in which he was generally 
as successful zz banco as he had been at 
nist prius with jurors. The State was 
anxious to convict a desperado named 
Cameron, for the murder of one Bird, a 
well known citizen; and later also to convict 
a highwayman, named Phelps. These were 
regarded as close cases, and Prentiss was 
associated with the Attorney-General. Both 
accused were convicted, and one of them 
on the slight circumstantial evidence of 
having in his pocket a scrap of an old 
printed song, of which another portion, 
capable of being deciphered, was found in 
the gun-wadding that was taken from the 
victim’s wound. Prentiss summed up on 
that incident with great adroitness and 
power. 

Another of his “star” nzst prius cases 
hinged upon the romance of a testator, 
whose will was contested in the form of a 
now obsolete action termed devisavit vel 
non. The plea against its validity was in- 
competence, through a mind broken by 
habits of intoxication, and because of death- 
bed signature; and the invalidity was sus- 
tained by-the efforts of Joseph Holt, then a 
visiting young Kentucky lawyer, who during 
the Civil War, a quarter century later, be- 
came Judge Advocate, after having been a 
Cabinet Secretary. Buthe provedno match 
for Prentiss, who after an address to the jury 
sustained the will that gave a large fortune 
to the testator’s early love, who had broken 
her engagement with him on account of his 
habits of intoxication, and who had married 





and become a widow. She was Prentiss’ 
client, and relatives of the testator opposed 
the will, mainly upon its having been made 
in extremis. 

The following is an extract from the im- 
passioned address of Prentiss to the jury: 
“Gentlemen, at the approach of death, 
how often the mind will disperse its clouds, 
and the heart, however perverted by in- 
temperance it may have been, will recover 
its purity. In this testator’s last mo- 
ments, the remembrance of his early love 
shone across a dreary lapse of years; and 
the image on his dying eyes, of her he first 
loved, recalled the fond hopes of his youth, 
and under their vivid influence he had 
striven to redeem his errors by a noble 
generosity.” 

It was a curious compliment to his powers 
of persuasion that, when the foreman of the 
jury, after consultation, arose to announce 
the verdict, he at first framed it thus: ‘‘ We 
find for Mr. Prentiss.” 

At the termination of his legislative life, 
Mr. Prentiss was elected at a special elec- 
tion to Congress. His seat was contested 
on a technical ground, and he lost it by 
the casting vote of Speaker James K. Polk, 
on a tie between Whig and Democratic 
members. His speech, on his own behalf, 
was so logical and eloquent that the Senate 
adjourned to hear its progress; and at its 
close, John Quincy Adams— the only Ex- 
President who ever sat in the House (al- 
though Andrew Johnson retired from the 
White House to the Senate Chamber) — 
warmly congratulated the orator. 

Prentiss then went back to Vicksburg, and 
at the regular election was overwhelmingly 
returned, after he had in partisan parlance, 
“stumped the State,’ and enchanted the 
electors with his oratory. He made many 
speeches in Congress during his term of 
service, dnd these, as reported in the “‘ Globe” 
(which is unusual on the average as to re- 
ported speeches), glow in type with the true 
fire of oratory. While Congressman, he 
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made several appearances before the Wash- 
ington Supreme Court, on briefs and retain- 
ers impelled towards him by the prestige of 
his oratory from many attorneys of record. 

His high sense of personal honor and 

rectitude of purpose can be gauged by the 
fact that he refused to accept the per diem 
pay and mileage which had been voted to 
him when he first lost his seat; saying, 
“ You shall not pay me for what you have 
denied me, and prevented me from earn- 
ing.” ' 
While still in Congress, he defended in 
Kentucky his friend, Ex-Judge Wilkinson, 
who had been indicted for murder during 
an altercation forced upon him at a hotel. 
Public feeling was strong against him, and 
the evidence really placed him in a perilous 
position. Everyone present at the trial 
thought that he would be at least convicted 
of manslaughter in a low degree; but per- 
sonal magnetism and remarkable oratory 
procured an entire acquittal. 

In 1842, always theretofore shy in the 
society of ladies, and sensitive in society as 
to his lameness, he matrimonially succumbed 
to the charms of a beautiful Natchez belle, 
who as his wife rescued him from a growing 
tendency to occasional morbidness, and 
brightened his arduous life. She finally 
survived him. 

During the two years succeeding his 
marriage, he devoted himself entirely to his 
profession, neglecting for the time political 
calls; and received retainers that summoned 
him to many adjoining States out of his 
own. His fame became essentially a South- 
western one. Any client, having a reason- 
ably doubtful litigation, or any friends of an 
accused in desperate straits, who retained 
Prentiss, felt that the matter was already 
settled in the direction that he carried it. 
But the Presidential election of 1844 
- brought him again into the political arena. 
While in Congress he had become a very 
idolator of Henry Clay, who in the last 
named year had become the Presidential 





candidate of the Whig party, while the 
opposing one was Mr. Polk—that Speaker 
whose casting vote had denied Mr. Prentiss 
his first Congressional seat; and it may well 
be believed that in that behalf Prentiss’s de- 
sires to see vanquished the man who had 
done him a political wrong doubled his 
desire to have Mr. Polk defeated. He 
actively participated in the campaign for 
Clay, and, when the latter was beaten at the 
polls — as all his party friends believed by 
electoral frauds in the City of New York 
and in the Plaquemine parish of Louisiana 
— felt sorely disappointed; the which his 
letter to his relatives in Maine despairingly 
showed. 

By the decision of the United States 
Supreme Court, Prentiss became ejected 
from the valuable real estate in Vicksburg 
into which all his savings had gone; and in 
a financial sense he was ruined. But his 
oratorical power, his experience in his pro- 
fession, and his Yankee pluck and per- 
sistence remained as capital. Coupled with 
his disappointment over the defeat of Henry 
Clay, and the loss of his estate, there ensued 
disgust at the repudiation by Mississippi of 
its bonded debt, the initiation of which 
certainly infamous idea—and which for 
many years excited abroad intense injury to 
American credit — he had, when in the 
legislature and in public addresses, strongly 
in turn repudiated and combatted. All 
these incidents combined to influence him to 
leave Mississippi and join the New Orleans 
Bar, where he had already argued cases 
before its Federal District Court. 

He arrived in the Crescent City during No- 
vember, 1845, one year before I reached it. 
His eclectic mind soon grasped the intrica- 
cies of the civil, the practice, and the criminal 
codes of Louisiana that were patterned after 
the code Napoleon and the institutes and 
pandects of Roman law; but with the Lex 
Mercatoria that chiefly concerned litigation 
in New Orleans he was already thoroughly 
familiar. Almost immediately, retainers 
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of a valuable quality reached his office in 
Exchange Place. Instead of being jealous- 
ly received, as had been the case upon his 
entrance into Natchez as a Yankee school- 
master arrived to practice law, he was ac- 
claimed by the Crescent City Bar; and it 
was composed of able professionals, among 
them the veteran John R. Grymes, the 
civilian Christian Roselius, the astute John 
Slidell, the impassioned Pierre Soule, Judah 
P. Benjamin (a trio who played conspicuous 
parts in the later Confederacy), the pro- 
found Alfred Hennen, the learned George 
Eustis (father of the present American Am- 
bassador to France), Robert Mott, a pundit 
in commercial law, and Edwin A. Bradford 
(nominated later for judge of the United 
States Supreme Court by President Fill- 
more, but rejected through Southern Sena- 
tors because of his alleged anti-slavery affii- 
ations ). 

The celebrated Pelican Club of the city 
gave Prentiss on his arrival a dinner. 

In the next month after his advent oc- 
curred an annual celebration of the landing 
of the Pilgrims by the local New England 
Society. The announcement that Prentiss 
would be one of the speakers at the banquet 
led to active competition for tickets. His 
speech on the occasion was regarded to be 
as famous a specimen of oratory as was that 
of Patrick Henry before the Virginia Co- 
lonial Assembly; or that of Daniel Web- 
ster at the Bunker Hill commemoration. 
It was soon printed in pamphlet form by 
the Society. The ‘ Times” of the ensuing 
morning editorially remarked: “Mr. Pren- 
tiss was eloquent beyond compeer.” His 
very opening sentences were fraught with the 
promise of the oratory that ensued. They 
read: “On this day, dear in sacred remem- 
brance to the sons of New England, they 
from every quarter of the globe gather in 
spirit around Plymouth Rock to hang upon 
the urns of Pilgrim Fathers the garlands of 
affection and filial gratitude. The human 


mind cannot be contented with the Present. 





It is ever journeying through the trodden 
regions of the Past; or making adven- 
turous excursions into the mysterious realms 
of the Future. He who lives only in the 
Present is like the brute, and has not at- 
tained human dignity.” Prentiss then 
passed to an eulogy of the Puritans, com- 
pressing into sentences a wealth of historical 
association; and showering metaphor and 
apostrophes upon their deeds in language 
which now read, half a century later, as I 
now have them before me in cold type, stirs 
the heart to noble enthusiasm. And if the 
matter does that, what must it have been 
when to the auditors on the occasion was 
added his marvelous manner of oratory? 
When he next soared to a comparison of 
Carver, Bradford, Winslow and Standish 
with the Spaniards who colonized also, he 
exclaimed: ‘Let Mexico and Peru answer 
for Pizarro, who followed in the train of 
the great discoverer like a devouring pesti- 
lence. With imagination maddened by 
visions of boundless wealth, and shouting 
‘gold, gold,’ to the very brutes of the undis- 
covered forests. Clad in mail he leaped 
upon the New World an armed robber. In 
greedy haste he grasped sparkling sand to 
cast it down with curses if he found the 
glittering grains were not of gold. Never 
in the world’s history had the sacra fames 
auri exhibited itself with such fearful inten- 
sity. Pitiless as the bloodhound by his side 
the Spaniard plunged into primeval forests, 
and crossed rivers, lakes and mountains. 
No region, however rich in soil, delicious in 
climate, or luxuriant in production, could 
tempt the Spaniard’s stay. In vain the soft 
breeze of the tropics laden with aromatic 
fragrance wooed him to rest; in vain smil- 
ing valleys covered with spontaneous fruits 
and flowers invited him to peaceful quiet; 
his accursed hunger for gold could not be 
appeased. Simple natives gazed upon him , 
in superstitious wonder and worshipped him 
as a god. He proved to them to be one: 
infernal, terrible, cruel and remorseless. 
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With bloody hands he tore ornaments from 
their persons, and the shrines from their 
altars; he tortured them to discover hidden 
treasure; he slew them that he might 
search, even in their wretched throats, for 
concealed gold. Well might the miserable 
Indians imagine that a race of evil deities 
had come among them more bloody and 
relentless than those who presided over 
their own sanguinary rites. Now, gentle- 
men, turn to the Pilgrims: tempted also 
by the glowing descriptions from Raleigh of 
his El Dorado. Well might his descriptions 
of the pleasant groves, the tame deer, the 
singing birds and natural riches in gems and 
gold have allured them to that smiling land 
beneath the equinoctial line. But they re- 
sisted the tempting charms. Putting aside 
considerations of wealth and ease, they ad- 
dressed themselves with high resolution to 
the accomplishment of vindicating their 
principles and demonstrating to the world 
the practicability of civil and religious 
liberty.” 

I beg to offer these extracts as average 
specimens of the exuberant fancy and mas- 
terly rhetorical contrasts that accentuated 
every oratorical effort of Prentiss which it 
was my happy privilege many times to 
hear. He, Rufus Choate and Wendell 
Phillips were the only orators who .ever 
seemed to me to have been exemplars of 
Daniel Webster’s memorable definitions and 
now historic descriptions of eloquence. “It 
does not consist in speech. It must exist 
in the man; inthe subject; in the occasion. 
It comes like the outbreaking of a fountain 
from the earth, or the bursting with spon- 
taneous natural force of volcanic fire.” 
Therein Webster described Prentiss. 

In beauty of diction, even in conversa- 
tion, or in his simplest address upon the 
most ordinary motion at the bar, Prentiss 
remained unexcelled. Even the matchless 
music of his voice charmed away the logic or 
truisms ofan opponent. His magnetic nvan- 
ner was not to be described. In referring to 





Chatham did not Lord Chesterfield say, 
“His success turned more upon manner 
than matter; for success in oratory turns 
upon the pivot of manner”? The oratory 
of Prentiss reminded of the American 
eagle in full flight with sun-piercing eyes 
and storm-daring pinions. 

After I arrived in New Orleans, never was 
an occasion lost to me of listening to Pren- 
tiss in court, no matter if he only arose to 
prefer a suggestion. 

In the winter of 1847 I heard him in fol- 
lowing a speech by Henry Clay, temporar- 
ily in New Orleans. They each addressed 
a great mass meeting called “ in aid of Ire- 
land, desolate with famine.” The speech of 
the great American Commoner was intense- 
ly pathetic, and an eloquent plea; yet it 
seemed to be forgotten after Prentiss’s ad- 
dress, which word-painted the horrors of 
famine. And the audience spontaneously 
and impulsively swayed toward the platform 
that he occupied when he had exclaimed: 
‘You once nobly responded to oppressed 
Greece and struggling Poland; but within 
Erin’s borders is an enemy more cruel than 
the Turk; more tyrannical than the Russian: 
Famine! The only weapon to conquer him 
is Bread. Load, then, ships with that 
glorious munition, and in the name of our 
common humanity wage war against the 
despot Famine.” I wondered not that, after 
he had concluded, the merchants and well- 
to-do among the auditors again surged 
toward the platform to vie with each other 
in pressing cheques and bank-notes upon 
the treasurer of the Famine fund. What- 
ever of avarice or greed, or of sordid econ- 
omy may have been in the multitude when 
he began, his eloquent appeals had charmed 
those human foibles all away, and in their 
place awarded the Mercy which “ blesseth 
him that gives ” as well as “ him that takes.” 

A few months later I heard his address at 
the public reception of the volunteers re- 
turning from General Taylor's Mexican 
army and passing through New Orleans to 
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their Western homes. Then, too, came his 
marvelous bursts of eloquence as he re- 
counted the heroic deeds of his auditors. 
The entire speech is accessible in printed 
report, and no volume devoted to elegant 
extracts from American oratory would be 
complete without including it. The sen- 
tences of peroration that I now subjoin 
further display his unfailing beauty of dic- 
tion and gems of expression: “ Gallant 
gentlemen, you now leave us for your respec- 
tive homes, where fond and grateful hearts 
await you. Everywhere you will have to 
run the gauntlet of friendship and affection. 
Bonfires are kindling upon an hundred hills. 
In every grove and pleasant arbor the feast 
is being spread. Thousands of sparkling 
eyes are watching eagerly for your return. 
Tears will fill them when they seek in vain 
among your thinned ranks for many a loved 
and familiar face; yet soon through those 
tears will shine smiles of joy and of wel- 
come; even as the rays of the morning sun 
glitter through the dew drops which the sad 
Night hath wept.” 

Unfortunately, eloquence at mzs¢ prius or 
before the learned Bench is seldom pre- 
served in print, and in the era of the Law 
illustrated by Sergeant Prentiss, stenography 
was in its weak infancy; wherefore, except 
in the wonderful address of Prentiss that 
snatched Judge Wilkinson from the scaffold, 
no report of his Bar eloquence exists; and 
exemplars of his eloquence are to be drawn 
from elsewhere. 

Yet, however grandly the sentences of his 
efforts in court might have marshaled each 
other in print, these must lack for their full 
effect the Prentiss manner; his _ high, 
smooth or corruscated forehead, his slight yet 
effective lisp, succeeded by sonorous utter- 
ance; his kindling eyes; his facial gestures ; 
his dauntless glance of intellectual prowess, 
and his torrent fluency of speech, that was 
not only far beyond the common average, 
but to an extent rarely witnessed in the 
most distinguished speakers of England or 





of this country, or of even voluble France. 
But never a fluency that obscured or inter- 
fered with his meaning. A fluency so 
swiftly obedient, that each word answered the 
gentle summons of thought; and that fell 
into place so orderly and gracefully that 
whole sentences seemed to present them- 
selves as so-many-syllabled words ready 
formed to his mind. 

It is recorded that a friend once said to 
him: ‘You always mesmerize me when 
you speak”; and that he answered, “ Then 
it is an affair of reciprocity, for auditors 
electrify me. I feel a preternatural rapture, 
new thoughts rush unbidden into my mind. 
I am as much astonished in my duality of 
brain at my own conceptions as any of 
my hearers; and when the excitement is 
over I could no more reproduce them than 
I could make a world.” 

There may be living in Boston veteran 
citizens who can recall the flavor of his 
oratory from a notable speech that he once 
made in Faneuil Hall; where, he afterwards 
said, the place seemed to inspire him. 

I should sum up my estimate of his ora- 
tory by averring that his eloquent power 
was due to greatness of emotion, .accom- 
panied by a versatility which enabled him 
to assume readily any passion suited to his 
ends; added to which was perfection of the 
organs of expression, including the entire 
apparatus of voice, intonation, pause, ges- 
ture, attitude and play of countenance. 

Early in 1850 his incessant professional 
work brought on feebleness and prostration, 
so that he could not eat or sleep except 
with difficulty; yet he kept at work. One 
case occupied him nearly three weeks, ex- 
posing him to the worst kind of winter 
weather. After toiling by day he would 
pass the night in pain and in fainting. Be- 
ing a novice in illness, as is often the case 
with men of strong will and hitherto robust 
constitutions, he found it hard to submit to 
rules of prudence or to medical prescrip- 
tions. But while the body weakened, the 
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mind remained as strong as ever. His illness 
compelled him to decline, in April, 1850, the 
invitation of the “‘ Story Law Association of 
Harvard University,” to deliver their first an- 
nual address. Prentiss regarded this invitation 
as the climax of his fame ; for he was prouder 
of legal than of any other fame. And he 
was gratified to find that the honor was ac- 
centuated by the choice in his place of 
Daniel Webster, who also becoming ill gave 
way to Rufus Choate ; whose memorable ora- 
tion, with its high-toned national sentiments 
and rhetorical beauty, was almost the last 
reading which gratified the brain of his dy- 
ing compeer, Prentiss. Prentiss was working 
to provide for whom he knew would be his 
widow, and their four beautiful children; 
and his indomitable will so conquered 
bodily pain and weakness that his last case 
but one, then involving title to municipal 
real estate, found him arguing it seated in 
court by permission of the judge. Federal 
Judge McCaleb, who heard the argument, 
has borne testimony to the systematic ar- 
rangement and masterful ability with which 
every point and all the learning that could 
elucidate the important questions involved 
were presented, notwithstanding the feeble 
frame. It was the dying effort of the fabled 





swan, and was successful. He lost the same 
kind of a case in Vicksburg and thereby 
beggared himself; but won for his old doc- 
trines in New Orleans, and, to a large extent, 
thereby rehabilitated his estate. 

His final professional effort was in defend- 
ing General Lopez for alleged fillibustering 
in Cuba; but he left the court-room only 
to go to his country place near Natchez, 
where, on the opening of July, 1850, after 
hours of delirium, in which his talk was 
about law suits and raising money for his 
children, he passed into consciousness and 
recognition, and died in gentle infantile 
slumber, after repeating with the once elo- 
quent and powerful voice, in feeble whispers, 
the touching petitions of the liturgy, attended 
by Episcopal Bishop Greene. 

The memory of Sergeant Prentiss should 
ever be kept green by his professional 
brethren as a great lawyer-orator; and as 
full answer to a recent heresy of the Bar that 
eloquence, fervid manner, and all the acces- 
sories of oratory, are only wasted if used 
upon modern jurors and modern judges in 
a utilitarian age; and that any partnership 
between Themis and Mercury, the god of 
eloquence, has become incompatible in this 
jin de siécle age. 
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FEMALE GAMBLERS. 


By ANDREW T. SIBBALD. 


ee er the fact that 
women are far too excitable for a 
business which requires the utmost coolness 
at all times, whether the gambler be winning 
or losing, there are facts on record which 
prove there have been instances in which 
women have evinced all the necessary dis- 
passionateness which successful gambling en- 
tails. In Plutarch’s “ Life of Artaxerxes,” 
an incident related of Queen Parysatis fur- 
nishes a case in point. In those days 
(about four hundred years before Christ) 
gaming with dice was a fashionable pastime 
at the Persian court, and as Queen Parysatis 
wished to revenge the murder of her favorite 
son, who had been slain by a slave named 
Merabetes, by order of Artaxerxes, she de- 
termined to utilize her well known skill at 
the dice to accomplish her cherished re- 
venge. One day, therefore, she induced 
the king to play with her for a thousand 
darics (about two thousand five hundred 
dollars), and purposely allowed Artaxerxes 
to win. After losing the game Queen Pary- 
satis played for a slave ; the winner to select 
the slave which he or she required. The 
Queen won; chose Merabetes; tortured and 
killed him, and thus satiated her revenge. 
Among the ladies of ancient Greece and 
Rome, there was but little tendency to any 
description of gambling. As a rule, the 
Grecian and Roman women were too 
deeply interested in their domestic concerns 
to devote time or energy to a business the 
very nature of which necessitated absolute 
singleness of purpose, and the complete an- 
nihilation of family cares. Even when the 
.Roman women were corrupted under the 
baneful rule of Nero, they seldom or ever 
acquired the vice of gambling. Except dur- 
ing the festival of the Bona Dea, betting 
on any event or game was but little prac- 





ticed, and even then the individual sums 
risked were comparatively trifling. 

French ladies, unfortunately, have not 
always followed the good example of the 
women of Greece and Rome. At first, in- 
deed, when French women began to suc- 
cumb to gambling transactions, public 
opinion was so antagonistic to the departure 
that gaming ventures were carried out in 
the most secret manner possible. During 
the reign of Louis the Fourteenth, however, 
gambling transactions were conducted on a 
bolder scale, and under Louis the Fifteenth 
heavy betting was indulged in by French 
ladies with but little regard for the opinion 
of Mrs. Grundy. At the close of the eigh- 
teenth century gamestresses were as plen- 
tiful as blackberries, especially so among 
the higher classes, and their play was fre- 
quently characterized by unfairness and bare- 
faced cheating. Yet in spite of their cheat- 
ing propensities, the ladies were often losers. 
The reverse of fortune frequently reduced 
high-born dames to beggary, a condition 
which induced them to sacrifice not only 
their honor, but that of their daughters as 
well, in order to pay their gambling debts. 
As an illustration of the degrading position 
to which gambling may reduce women, the 
case of the Countess of Schwiechelt, one of 
the beauties of the opening years of the pres- 
ent century, is instructive. The Countess 
was much given to gambling, and while in 
Paris, on one occasion, she lost fifty thou- 
sand livres, Being unable to pay, she actually 
planned a robbery at the house of one of 
her friends — Madame Demidoff. Madame 
Demidoff was the fortunate possessor of a 
remarkably fine coronet of emeralds. The 
Countess of Schwiechelt by some means 
found out where it was kept, and at a ball 
given by Madame Demidoff she managed to 
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steal it. The theft was discovered, and the 
Countess adequately punished. Many in- 
fluential friends tried hard to have her pun- 
ishment mitigated, but Bonaparte was inex- 
orable, and left her to her fate. 

In England, as in France, the passion for 
gambling has often reduced women of the 
noblest birth to the lowest depth of de- 
pravity. From allusions in old plays such 
as ‘The Provoked Husband,” and from 
Walpole’s “ Letters” and other publications, 
it is evident that the sacrifice of honor was 
not an infrequent method of paying gam- 
bling debts. The stakes were geuerally 
high, and the debts incurred were a first 
charge on the sensitiveness of the unfortun- 
ate lady players. 


So tender these — if debts crowd fast upon her, 
She’ll pawn her virtue to preserve her honor. 


Hogarth, in his picture entitled ‘ Piquet, 
or Virtue in Danger,” realized exactly the fe- 
male gambler’s fall; and his truthfulness 
was amply testified to by frequent occur- 
rences in actual life. A single illustration of 
these may suffice. A lady was married 
while very young to an English noble. Ere 
long she was introduced to a professional 
gamestress, was led into play, and lost more 
in a single night than ever she could hope 
to pay. Her honor paid the debt. Soon 
afterwards the gambler’s boasts revealed the 
truth to the lady’s husband, and a duel was 
the necessary consequence. The gambler 
was shot dead by the injured husband, after 
which the latter actually offered to pardon 
his wife, and wished to restore her to her 
former position. The wife refused, gave her- 
self up entirely to gambling and its results, 
and the husband died of a broken heart. 

The stakes for which ladies played dur- 
ing the closing years of the eighteenth 
and the opening years of the present cen- 
tury were often of considerable magnitude. 
In 1776, a lady in a fashionable quarter of 
London lost, at a single sitting — according 
to the “ Annual Register” —no less than 








three thousand guineas at loo; and at Lady 
Buckinghamshire’s faro table in St. James’s 
Square, there were often enormous sums 
lost in play. 

Lady Buckinghamshire, it may be re- 
marked, was, perhaps, the most notorious 
gamestress of her day. She actually slept 
with a pair of pistols and a blunderbuss by 
her side for the protection of her cherished 
bank. Her career, however, was a some- 
what chequered one. In the “Times” for 
March 13, 1797, there is a police-court 
report which goes to show that Lady Buck- 
inghamshire’s speculations were not always 
free from worry. A couple of days prior to 
the report her ladyship, together with Lady 
E. Luttrell and a Mrs. Sturt, was brought 
up at the Marlborough Street police-court, 
London, and fined fifty pounds for play- 
ing at faro; while Henry Martindale, her 
manager, was also mulcted in two hundred 
pounds. Later in the same _ year her 
croupier got into trouble over the disap- 
pearance of the cash-box. Awkward stories 
of stolen purses, snuff-boxes and cloaks be- 
gan to be told, and, finally, Martindale be- 
came bankrupt to the tune of three hundred 
and twenty-eight thousand pounds, besides 
“debts of honor” to the amount of one 
hundred and fifty thousand pounds. 

Lady Buckinghamshire, by the way, was 
not the only titled dame of the olden days 
who not only gambled, but kept gaming 
establishments. One of these professional 
gamestresses actually applied to the House 
of Lords for protection against police in- 
trusion, on the plea that she was a peeress of 
Great Britain. 

“IT, Dame Mary, Baroness of Mording- 
ton,” ran the petition, ‘do hold a house in 
the Great Piazza, Convent Garden, for, and 
as an assembly, where all persons of credit 
are at liberty to frequent and play at such 
diversions as are used at other assemblys ... 
and I demand all those privileges that be- 
long to me as a peeress of Great Britain 
appertaining to my said assembly.” The 
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House of Lords very properly refused her 
request. 

Among the many stories told about the 
ruling passion of gambling being strong in 
death, that recorded by Goldsmith will bear 
repetition, as it happens to refer to a female 
gambler. The story goes that an old lady, 
having been given up by the doctors, 
played with the curate of the parish “ pour 
passer le temps.” Having won all his 
money, she suggested that they should play 
for the funeral charges to which she would 
be liable. Just as she began the game 
death claimed its own, and as “time!” was 
called, the game was a drawn one. A 
similar submission to the ruling passion was 
evinced by the gamestress who, in the or- 
dinary course of her religious duties, went 
to confess to her priest. Her confessor, 
among other arguments against the lady’s 
favorite vice, expatiated on the loss of valu- 
able time which gambling occasioned. “ Ah,” 
said the penitent with a sigh, “that is ex- 
actly what vexes me—so much time is 
lost in the shuffling of the cards!” 

In the lower ranks of English life the pas- 
sion for gambling is by no means confined to 
the male sex. In 1776, the barrow-women in 
London were in the habit of carrying dice, 
which they induced their boy and girl cus- 





tomers to throw for fruit and nuts. The 
evil grew to such an extent that the Lord 
Mayor took action in the matter, and put a 
stop to it for a time. 

But the profession of female bookmaker 
is by no means extinct even now. In cer- 
tain districts in London, Liverpool, and 
other large towns may still be seen the 
“lady” professional taking bets, ranging 
from a penny upwards, from women and 
children, who never saw a horse race in 
their lives, and who can have but the re- 
motest idea of the pros and cons of the 
event on which they bet. Their book- 
making, of course, is done in the most 
primitive and unostentatious manner, yet it 
is hardly likely that the police are altogether 
ignorant of the methods of these female 
gamblers. If aware of them, it seems some- 
what strange that efforts have not been 
made to annihilate one of the worst phases 
of street gambling. 

Among the higher circles of the present 
day, the same gaming propensity is visible 
to those who choose to look for it. 

Ladies are not ashamed to run horses un- 
der assumed names; nor is it an uncommon 
event to see some of the prettiest flowers of 
society settling up with a bookmaker in the 
most business-like manner. 
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THE COUNTRY LAWYER IN ENGLISH PUBLIC AND SOCIAL LIFE. 


By Epwarp Porritt. 


S bes place in which to study the lawyer 
in public and social life in England is 
one of the larger cathedral cities. A 
cathedral city is usually a county town, an 
assize town, a quarter sessions borough, 
and a market town; and is thus the center 
of the ecclesiastical, civil, and social life of 
the county. The country lawyer, the prac- 
titioner who in England is called the solici- 
tor, is to be seen at his best in one of these 
cities. Such places afford a large amount 
of work of an exceedingly varied kind for 
the junior branch of the legal profession; 
and the size and settled character of the 
population give the lawyer excellent oppor- 
tunities for becoming a figure in social and 
public life. 

In these communities the profession of 
the law seems to carry with it more social 
consideration, and more social opportuni- 
ties than fall to the lot of the ordinary 
solicitor or barrister in London. A lawyer 
in London is one of thousands of the same 
profession. He enjoys the place he has 
made in the law courts, and in and about 
the Inns of Court; but, if his home is in one 
of the suburbs, his social rank is not much 
higher than that of his neighbor who is a 
journalist, a stockbroker, a bank manager, 
ora merchant. When engaged in his pro- 
fessional duties, he is only one in a crowd; 
at home his social position has little to dis- 
tinguish it from that of his neighbors who 
are not of an old, learned and exclusive 
profession. Ina provincial city the case is 
different. There are seldom as many as 
twenty lawyers in one of these cities. From 
the nature of their work, most of them are 
much in the public eye, and those of any 
professional standing have prominent and 
well-defined places in the public and social 
life of the community. 

The public life of a provincial city offers 





many opportunities for a lawyer in the 
direct line of his profession. There are few 
paid commissionerships, and in the smaller 
cities no stipendiary magistracies, but the 
well-paid clerkships open to lawyers, often 
confined entirely to them, are numerous. 
Some of these clerkships are peculiar in 
character, and owe their existence to the 
fact that in England service on all the local 
governing bodies is honorary. The mem- 
bers give their services, and the only highly- 
paid official is the clerk. This is so in 
connection with the county councils, estab-. 
lished under the Act of 1888; with the 
borough councils, which came into exist- 
ence under the Municipal Reform Act of 
1834; with the boards of guardians for the 
relief of the poor, which carry out the pro- 
visions of the Poor Law of 1834, and it is 
also so in connection with the school boards, 
established under the Elementary Education 
Act of 1870. 

The members of these various adminis- 
trative bodies are elected directly by the 
local tax-payers. Each of these councils 
or boards appoints its clerk, who holds 
office during good behavior; practically for 
life. The clerks of the county councils and 
of the borough councils are always of the 
solicitor branch of the legal profession. The 
Acts of Parliament insist that the holders 
of these positions shall be learned of the 
law. Laymen may serve as clerks to the 
school boards and boards of guardians; 
but although these positions are open to 
laymen, a large number of them are held by 
lawyers. 

As professional salaries go, in England, 
these clerkships are well paid. Clerks to 
county councils receive salaries ranging 
from £600 to £1,000 a year. The clerk of 
a municipal corporation in a city of 40,000 
or 50,000 inhabitants will receive from £450 
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to £600 a year. These salaries may appear 
small to American readers; but, it must be 
remembered that a house such as a lawyer 
in good practice in an English town would 
occupy can be rented for from £35 to £40 
a year. The wages of his cook and house- 
maid are seldom more than £15 and £18 a 
year; and if he keeps a horse and carriage, 
he can have them and his garden attended 
to by a coachman whose wages do not 
exceed a pound a week. It frequently hap- 
pens, too, that a lawyer who holds one of 
these official positions ‘is allowed to take 
private practice. Sometimes, also, a lawyer 
is clerk to the school-board as well as to the 
town council, or he may hold in addition 
the position of coroner, an appointment 
which nowadays almost invariably falls into 
the hands of a lawyer. 

Pluralists abound in these old English 
cities. The Socialistic element on the town 
councils and the school boards in the man- 
ufacturing towns has of recent years sought 
to throw some obstacles in the way of the 
pluralist in official public life. So far, how- 
ever, with little result. When new appoint- 
ments are made, the socialists and labor 
representatives can make their protest. 
Occasionally in these cases, the protests 
are effective, and a lawyer is frustrated when 
seeking to add to his public appointments. 
But, as has been explained, all the public 
offices which fall to the lot of the English 
public provincial lawyer are practically life 
tenures, and so long as a pluralist remains 
in quiet possession of what he has, his posi- 
tion is unassailable. 

The mode in which summary justice is 
administered in England gives the local 
lawyer other opportunities in the way of 
legal clerkships. The local magistrates, 
like the members of the town council and 
the school-board, serve without pay. They 
are not lawyers. They are men in trade, or 


of landed property, who have time to give 
to public work, and apart from thus having 
time at their disposal, the only requirements 





of the magisterial office are common-sense, 
some elementary knowledge of the princi- 
ples of law, and an acquaintance with the 
customs and habits of the people among 
whom they live. The clerk acts as the 
lawyer to the entire bench. He sits below 
the magistrates, and advises on all points of 
law. When all the evidence is in, he turns 
to the bench for a consultation, and then 
the chairman pronounces the judgment of 
the court. 

In a city there are two of these magis- 
terial benches, each with its own clerk and 
its own court-house. One serves for the 
borough and the other for the petty ses- 
sional division of the hundred of the county 
in which the city is situated. Offences oc- 
curring within the city limits are tried in 
the city court; those occurring outside in 
the country adjacent to the city are tried 
in the county divisional court. The work 
of the two courts is practically the same. 
Each disposes of cases coming under the 
Summary Jurisdiction Acts, and serves as a 
court of first instance for cases of a more 
serious character, which are going either to 
the quarter sessions or the assizes. The 
duties of a county bench are no more re- 
sponsible or onerous than the duties of a 
borough bench; yet, there is a marked dif- 
ference in the constitution of the two. Any 
man of good standing and known integrity 
may be a magistrate in a borough; but to 
be a county magistrate a man must be a 
land-owner. The law settles that point; 
and custom, tradition, and the etiquette of 
county social life have set up another quali- 
fication of a negative character. To be of 
the county bench, a man must not have en- 
gaged in retail trade. He may have followed 
the gentlemanly occupation of a brewer, in 
the days before the large limited liability 
companies made such a great business of 
brewing in England; his drummers and 
draymen may have peddled beer in casks 
to innumerable dirty little beer-shops in the 
back alleys of a manufacturing town; but 
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if he has sold tea and sugar at retail, no 


matter how large a fortune he may have 


made in the business, and no matter how 
much land he has acquired with the money, 
there is no place for him on the county 
bench or in county society. 

Efforts have repeatedly been made to 
break down this exclusiveness of the county 
benches. Three or four bills have been in- 
troduced into the House of Commons by 
Radical Members to this end. When the 
Parish and District Councils Act was passed 
in 1894, the Radicals succeeded in inserting 
a clause under which chairmen of district 
councils are, during their year of office, 
county magistrates; but with this excep- 
tion, the landed gentry, the men who with 
their wives and daughters are received into 
the exclusive ranks of county society, are 
to-day as fully and completely in possession 
of the county bench as their ancestors were 
in the days when only freeholders had the 
Parliamentary vote in the counties, and 
when the landed families monopolized and 
controlled the representation of the smaller 
Parliamentary boroughs, and willed this 
control, or otherwise passed it from hand to 
hand, as they would an estate or a country 
mansion. © 

Each of these magisterial courts has a 
lawyer for its clerk, and with these courts 
the word and will of the clerk is law. The 
small-debt courts also have similar clerk- 
ships, open only to members of the lower 
branch of the legal profession. These courts 
are known as county courts, and in name at 
least, if not in all their functions, they per- 
petuate one of the oldest local institutions 
in England. The judges of them are all 
barristers of ten or twelve years’ standing at 
the date of their appointment by the Queen, 
and receive salaries of £1500 or £1800 a 
year. They go a regular circuit, much as 
do the judges of Queen’s Bench, spending a 
day in this town and a day in the next, 
hearing suits in which the value involved 
does not exceed £50. There is a clerk to 





each of these courts. His official title is 
that of registrar, and when the judge is sit- 
ting in one room, hearing cases of the 
character described, the registrar sits in 
another, disposing of the small-debt cases. 
Sums as low as ninepence may be recovered 
before the registrar. 

Solicitors appear to plead before these 
three courts. With one or two exceptions, 
presently to be explained, these are the 
only courts in which a member of the lower 
branch of the legal profession can appear. 
When pleading in these courts, solicitors 
wear their black stuff gowns. The clerks of 
the magistrates’ courts and the registrar 
of the county court usually sit at their 
desks, attired in their gowns. The judge 
of the county court is always in wig and 
gown. In some of the local police courts 
the regulations in regard to the wearing of 
gowns by solicitors are a little lax. Occa- 
sionally a lawyer appears in a morning suit 
with no gown; but there are few county 
court ‘judges who will tolerate such laxity. 
Most of them are as insistent upon the dig- 
nity of their court and upon the dress of the 
lawyers who appear before them as are the 
judges in the High Courts in London. 

In the county courts solicitors plead be- 
fore the juries. Three men form a jury, 
and these diminutive juries are about the 
only ones on which a solicitor can try his 
forensic and oratorical talent. Sometimes 
solicitors attend coroners’ courts, in which 
twelve men form the jury; but on these oc- 
casions their efforts are directed to watching 
what goes on the coroners’ depositions, 
which are to go before the grand jury at 
the assizes, rather to any attempt to con- 
vince the jury. Barristers have the mon- 
opoly of jury practice in England. In a 
criminal case which is going to the assizes, 
the solicitor will attend at the court of first 
instance, and examine and cross-examine 
witnesses. His publie appearances in con- 
nection with the case, however, end at the 
local police court. His next step is to 
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draw up the brief and instruct the barrister 
who is to defend or prosecute before the 
judge and jury at the assizes. 

In one of these cathedral cities half a 
dozen or more courts are in session in the 
course of three months. There are the two 
local magisterial courts and the county and 
coroners’ courts which I have described, and in 
addition the quarter sessions and the assizes. 
In a cathedral city there is always a con- 
sistory court; and should it happen to be a 
seaport as well as a city, board of trade 
courts are occasionally in session. Often in 
a city of this class there will be two courts 
for quarter sessions; one for the city itself 
and one for the hundred of the county in 
which the city is situated. At the quarter 
sessions for the city, criminal cases are tried 
before the Recorder. He is a barrister ap- 
pointed for life, like the High Court judges, 
by the Queen, on the recommendation of 
the Secretary of State for the Home Depart- 
ment. He is in the city for three or four 
days every three months for the trial with 
juries of criminal cases which are too serious 
to be dealt with by the magistrates; but not 
of a sufficiently grave character to be sent to 
the assizes. 

The Recorder’s is a very ancient office, 
easily traceable back to the very beginnings 
of town life in England. Nowadays, in fact, 
the office is more ancient and honorable 
than highly paid; for the salaries rarely ex- 
ceed £70 or £80 a year. Still recorder- 
ships are offices much prized by prosperous 
barristers. They give their holders a right 
to appear at the levees of Court, and when 
a barrister is still going circuit, they add to 
his social and professional standing in the 
counties through which he travels. The 
quarter sessions for the hundred differ in 
their constitution from the city quarter ses- 
sions. They are presided over by a chair- 
man, who also is a barrister, and who 
usually receives a salary. The other mem- 


bers of the court are the county magistrates 
Numerous appeals in 


for the hundred. 





connection with the licensing laws and with 
local taxation come before these courts, and 
these cases provide quite a considerable 
amount of preliminary work for the local 
solicitors, and numerous briefs for the bar- 
risters who practice at these courts. 

The Consistory Court, in which solicitors 
also practice, are held before the Chancellor 
and Registrar of the ecclesiastical diocese. 
Business in these courts is entirely of an 
ecclesiastical character, and for the most 
part consists of applications for faculties to 
make alterations in the fabric of churches. 
It is not possible to drive a chisel into the 
walls of a church, or to put in a pane of 
colored glass without a faculty from this 
court. Ordinarily the cases are of a very sim- 
ple nature, but if there happen to be a few 
contentious people ina parish, and opposition 
is raised to a proposed alteration in the 
church, it is possible for a case in the Con- 
sistory Court to give rise to considerable 
profitable business for the lawyers. 

Parliamentary elections always bring more 
or less work to the local lawyers. The most 
profitable of this work is in the Registration 
Courts. Every year in each Parliamentary 
constituency, a court is held to determine 
disputes as to claims to places onthe roll of 
electors. The judges in these courts are 
barristers, appointed by the judges of the 
High Court in whose circuit the Parliamen- 
tary constituency is situated. Each _ revis- 
ing barrister works his way through a group 
of constituencies, and sits day after day to 
determine disputed claims. These disputes 
have their origin with the registration agents 
of the Tory and Liberal parties. 

Each political party endeavors to keep 
off the register of the constituency as many 
as possible of its opponents, and to put on 
as many as possible of its known partisans ; 
so, when the revising barrister opens his 
court, he is confronted with a long list 
of claims and objections, put forward by 
each political party. In spite of three Re- 
form Acts which have been passed since 
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1832, the intricacies of English electoral 
law are bewilderingly numerous. Some of 
them are exceedingly peculiar. Days are 
occasionally spent in arguing and settling a 
disputed point, and every year numerous 
appeals are carried to the High Court in 
London. When a political party is in funds, 
it employs a lawyer to help it through the 
registration courts; when money is not so 
plentiful, the work is undertaken by a lay- 
man who has made himself an expert in 
electoral law. The registration court is the 
only one in England in which a lawyer may 
find himself confronted by a paid advocate 
who has neither been called to the Bar at 
one of the Inns of Court, nor passed the 
Solicitors’ Examination of the Incorporated 
Law Society. 

Another piece of work, profitable to the 


‘lawyer, is that of agent to a Parliamentary 


candidate. Laymen can and do undertake 
the duties of agent to a candidate at a 
Parliamentary election; but a candidate who 
desires to steer clear of the pitfalls of the 
far-reaching bribery law of 1883 and of the 
political libel law of 1895 usually appoints a 
lawyer to act for him. It is much cheaper 
to pay a lawyer’s fee than to run the risk of 
the ruinous expense of a petition from the 
unsuccessful candidate on the ground of 





some technical contravention of the election 
laws. Every time Parliament interferes 
with the election laws, it digs new pitfalls 
for unwary candidates; and, as years go on, 
lawyers are necessarily getting a larger and 
a firmer hold on the business of the Parlia- 
mentary agent. 

No account has been taken in this sketch 
of the clerkships to semi-public bodies, such 
as charity boards, and trustees to educa- 
tional institutions, which fall to the lot of the 
country lawyer; but sufficient has been 
written to show the prominent position 
which the lawyer occupies in the public life 
of provincial England. Socially, too, his 
position is a good one. In these old Eng- 
lish towns social lines are drawn with much 
rigidity. The lawyer, however, is usually 
on the right side of the line. He has his 
recognized place in county sgciety, and 
he and his wife and daughters are on 
the lists for county balls and other exclu- 
sive assemblies at which the merchant 
or the manufacturer seldom by any chance 
appears. He ranks with the clergyman, 
and with the army officer, and as a 
member of a learned profession has the 
entrée to places to which mere wealth, no 
matter how great, would never afford a 
passport. 
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THE ENGLISH LAW COURTS. 
VII. 
THE PROBATE, DIVORCE AND ADMIRALTY DIVISION. 


HE Probate, Divorce and Admiralty 
Division exercises the jurisdiction for- 
merly vested in the Probate Court, the High 
Court of Admiralty, the Court for Divorce 
and Matrimonial Causes. We shall say some- 
thing about each of these tribunals in turn. 
The Court of Probate was established in 
1857 by a statute (20 and 21 Vict., ch. 77) 
which transferred all the jurisdictional author- 
ity of the ecclesiastical courts in respect of 
the granting and revocation of probate of 
wills and letters of administration in England 
to a secular tribunal sitting in London, and 
presided over by a judge ranking with the 
judges of the superior courts of common law, 
and as judge ordinary of the Divorce Court, 
taking precedence next after the Lord Chief 
Baron. The institution of the Probate-Court 
removed two grave difficulties in the adminis- 
tration of the law testamentary. Formerly 
its function of determining the person to 
whom the administration of the estate ofa 
deceased person was to be committed was 
exercised by different courts throughout the 
country, the question depending mainly on 
whether the deceased had personal estate 
(dona notabilia) within the jurisdiction of 
the particular courts. This rule gave rise to 
complication and uncertainty. It was abro- 
gated by the new regime, under which the 
Probate Court, by means of registries in Lon- 
don and in the provinces, could grant pro- 
bate and letters of administration in all cases 
where a person died leaving personal estate 
in this country. Again, under the old law 
the probate of a will was binding only on a 
testator’s personal estate, even if he had ap- 
pointed an executor and formally devised his 
lands by the will. Theresultwas that the same 
testament might be held valid as regards per- 
sonal estate in the ecclesicastical courts, and 





invalid as regards real estate in an action by 
the heir at law against the devisee. Under 
the act of 1857, this mischief was met by 
making the heir at law or other persons 
interested in the real estate parties to pro- 
ceedings for probate, and thereby binding 
them by the decree pronounced by the court. 
The business of the Probate Court was partly 
common form or non-contentious, and partly 
contentious. The common form business 
consisted of the grant of probate or adminis- 
tration in uncontested cases, and of ques- 
tions for the determination of the court on 
points of practice — as, for example, wheth- 
er documents are sufficiently executed to be 
entitled to probate, whether obliterations, 
etc., are of such a character as to prevent a 
will from being proved, and whether a lost 
will was lost under such circumstances as to 
give rise to a presumption that it had been 
revoked. The contentious business included 
due execution, testamentary capacity, undue 
influence, fraud, and other matters of the 
same litigious description. 

The Court for Divorce and Matrimonial 
causes, established by the statute 20 and 21 
Vict., ch. 85, deserves a longer notice. Down 
to 1857 the marriage compact was by Eng- 
lish law indissoluble, except by the Legisla- 
ture. The Reformers had held and inculcated 
a similar doctrine, deduced from their repudi- 
ation of the Roman Catholic doctrine that 
marriage was a sacrament, and one or two 
persons were divorced a mensa et thoro in 
the sixteenth century. But in the year 1601, 
in the case of Sir J. Foljambe, the question 
came directly before the Court of Star Cham- 
ber, which decided that marriage, though no 
longer a sacrament, retained all the incidents 
of one, and therefore was not dissoluble ; and 
so an injured husband or wife had no means 

















XUM 


The English 


Law Courts. 371 





of getting relief from the marriage tie except 
by an appeal to the Legislature for a private 
act, —a remedy which, after 1798, under 
Lord Loughborough’s orders, was not grant- 
ed unless and until the petitioner had obtained 
a definitive sentence of separation a mensa et 
thoro from the ecclesiastical courts. 

In 1809 a further order was made, that no 
divorce bill should be received without a 
clause prohibiting the offending parties from 
intermarrying. Thisclause,however, although 
insisted upon by the House of Lords, was 
regularly thrown out by the House of Com- 
mons; and there are only one or two cases 
where a bill containing such a provision be- 
came law, and in these the marriage, if it had 
taken place, would have been void by rea- 
son of the consanguinity of the parties. In 
1857, an act establishing a court for divorce 
passed into law. It was strenuously opposed 
by Mr. Gladstone, who held —and holds — 
the extreme High Church view as to the in- 
dissolubility of the marriage bond, and whose 
views on the subject will be found stated at 
length and expounded with all his unequaled 
ability in his ‘Gleanings from Past Years.” 
The jurisdiction of the Divorce Court has 
remained practically unchanged from 1857 
to the present day. It will be found stated 
below when we come to sum up the juris- 
diction of the Probate, Divorce and Admi- 
ralty Division. 

The High Court of Admiralty dates as far 
back as the time of the Plantagenets. Its 
jurisdiction was both criminal and civil. The 
criminal jurisdiction comprised crimes com- 
mitted on the high seas. But this has now 
been transferred to the Central Criminai 
Court (the Old Bailey) or the judges of as- 
size, according to circumstances. The civil 
jurisdiction embraced suits for the purpose 
of enforcing bottomry or respondentia bonds, 
salvage actions, actions to enforce the pay- 
ment of money due for necessaries supplied 
to a ship, or for wages due to the master or 
crew, or for pilotage services; actions to re- 
cover damages in cases of collision and of 





damage done by any ship; cases of damage 
to goods, or in respect of breaches of con- 
tract where the owners of the vessel were 
domiciled abroad; and questions of prize 
and. booty of war,—a jurisdiction, by the 
way, exercised by virtue of a special war- 
rant. Appeals lay from the High Court of 
Admiralty to the Judicial Committee of the 
Privy Council. 

The three tribunals to which we have been 
referring have now been consolidated in the 
Probate, Divorce and Admiralty Division of 
the High Court of Justice. The Judicature 
Act of 1873 assigned to this division, (1) 
all causes and matters pending in the Court 
of Probate or in the Court for Divorce and 
Matrimonial Causes, or in the High Court of 
Admiralty ; (2) all causes and matters which 
would have been within the exclusive cog- 
nizance of these courts if the Judicature Act 
had not passed. 

The non-contentious and contentious busi- 
ness of the Court of Probate and the juris- 
diction of the High Court of Admiralty have 
been already referred to. It may be interest- 
ing, however, to analyze the English law as 
to divorce somewhat more closely. A hus- 
band is entitled to a divorce from his wife on 
the ground of her adultery alone. A wife is 
not entitled to a divorce from her husband 
on account of his adultery unless it is (@) in- 
cestuous, i. e. committed with a woman whom 
he could not marry though his wife were 
dead, by reason of her being within the pro- 
hibited degrees of consanguinity or affinity ; 
or(4)bigamous, i.e. committed with the same 
woman whom he has bigamously married 
(Horne v. Horne, 27 L. J. M. 50); or (¢) 
coupled with cruelty or desertion without 
reasonable cause fortwo years or upwards. A 
wife is also enabled to obtain divorce on proof 
that her husband has committed rape or an 
unnatural offense. There are, however, cer- 
tain bars to a decree for dissolution of mar- 
riage. Some of these are absolute ; others are 
discretionary. The absolute bars are active 
or passive connivance by the petitioner at 
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the guilt of the respondent — condonation is 
a voluntary and unconditional forgiveness of 
the offense charged, with full knowledge 
of the facts, and followed by cohabitation — 
and collusion between the petitioner and the 
respondent. The discretionary bars are the 
petitioner's adultery, unreasonable delay in 
presenting or prosecuting the petition, the 
petitioner’s cruelty, unreasonable and willful 
desertion of the respondent by the petitioner 
before the offense charged, and willful mis- 
conduct or neglect on the part of the peti- 
tioner, conducing to the conduct complained 
of. The effects of a decree for dissolution 
of marriage are these: (1) the wife is entitled 
to alimony pendente lite, whether she is peti- 
tioner or respondent, unless the Court is of 
opinion that she has independent means of 
support, or it seems desirable on other 
grounds that her application should be re- 
fused (Phillips v. Phillips, 13 P. D. 220). 
Alimony pendente lite ceases, however, on 
decree wisi if the suit is tried before a judge 
alone, or if tried before a jury on a verdict 
finding her guilty (Dunn v. Dunn, 13 P. D. 
19). (2) Under Sec. 32 of the Divorce Act 
of 1857, amended by Sec. 1 of 29 and 30 
Vict., ch. 32, the Court may,on pronouncing 
any decree for a dissolution of marriage, order 
that the husband shall, to the satisfaction of 
the Court,secure to the wife, by a deed pre- 
pared and approved by one of the counsel 
of the Court of Chancery, such gross or 
annual sum of money as to the Court may 
seem reasonable, or order that the husband 
shall make certain monthly or weekly pay- 
ments to the wife for her maintenance and 
support during their joint lives. In the latter 
case, if the husband shall from any cause be 
unable to make such monthly or weekly pay- 
ments the Court may discharge, modify or 
temporarily suspend the order, with power to 
revive the same in whole or in part. (3) After 
a decree for divorce, the Court may inquire 
into the existence of ante-nuptial or post- 
nuptial settlements made on the parties whose 
marriage is the subject of the decree, and 





vary the settlements for the benefit of the 
children of the marriage, or either of them, 
though there are nochildren. (4) After, but 
not before, the decree absolute (six months 
after the decree mis) for divorce, either of 
the divorced parties may marry again. (5) 
The Court has a discretionary power to deal 
with the custody of the children of divorced 
persons. 

A petitioner failing to make out a case en- 
titling him or her to a dissolution of mar- 
riage may, if the Court think fit, obtain a 
decree of judicial separation. The ordinary 
grounds of such a decree are adultery (in 
the case of a wife), desertion and legal cru- 
elty. Legal cruelty has been recently 
defined, in the Countess of Russell’s case, 
by the Court of Appeal. The Court held 
(Lord Justice Rigby dissenting) that to con- 
stitute legal cruelty there must be a reason- 
able apprehension of danger present or 
proximate, to life, limb or health. 

The magistrates’ law as to matrimonial 
causes is contained in the Summary Juris- 
diction (Married Women) Act, 1895, and 
requires very careful study. It is a consolida- 
tion with material amendments, of section 4 
of the Matrimonial Causes Act, 1878 and 
1886, and shortly put, enables married women 
ill-treated by their husbands to obtain from 
justices all relief, short of divorce, which 
they could reasonably expect. The Act of 
1878 empowers any court convicting a hus- 
band of an aggravated assault upon his wife, 
if satisfied that the future safety of the wife 
is in peril, to order (1) that the wife be no 
longer bound to cohabit, (2) that the hus- 
band make to the wife a weekly allowance 
of an amount practically limited only 
by the discretion of the Court; and (3) that 
the custody of any children under ten be 
given to the wife. The act of 1886 em- 
powers any married woman deserted by her 
husband to obtain from justices of the peace, 
if satisfied that the husband can but will 
not maintain her, an order that the husband 
pay her such weekly sum, not exceeding 2/., 
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as they may consider to be in accordance 
with his means and hers. The new act, 
which does not come into operation until 
January I next, imposes the 2/. limit on 
the weekly allowance in all cases, but 
is otherwise more indulgent to the wife. 
There is jurisdiction given to justices to make 
the separation order not only in case of ag- 
gravated assault, but in case of “ persistent 
cruelty ” causing the wife to leave and live 
separately and apart from the husband; and 
the age at which the custody of children 
may be given to the wife is to be raised 
from ten to sixteen. The adulterous wife is 
to be prima facie barred of her relief 
as before; but the proviso that the bar is to 
be removed if the husband has condoned, or 
connived at, or by his willful neglect or mis- 
conduct conduced to the adultery, is new as to 
the words which we have italicized. There 
is an entirely new enactment, to the effect 
that justices, if of opinion that the matters 
in question between the parties or any of 
them may be more conveniently dealt 
with by the High Court, may refuse to 
make an order under the act; but it is 
added that the High Court may in such a 
case direct a rehearing. 

To this summary of the practice of the 
Divorce Court, it scarcely needs to be added 
that a marriage is void if contrary to statute 
or common law, and voidable on the ground 
of impotency, undue influence or duress. 

The Probate, Divorce and Admiralty Di- 
vision consists of a president and a puisne 
judge. The former office is just now occu- 
pied by Sir Francis Jeune; the latter by Mr. 
Justice Gorell Barnes. Lord Justice Lopes 
has repeatedly sat in the Probate Division 
for the trial of probate and divorce causes; 
and during the recent illness of Mr. Justice 
Barnes, Mr. Justice Janisford Bruce, one of 
the judges of the Queen’s Bench Division 
and a distinguished admiralty lawyer, took 
his place for the trial of admiralty actions. 
Of Lord Penzance and Lord Hannen we 
have already spoken. 





SIR CRESSWELL CRESSWELL. 


Sir Cresswell Cresswell was the first judge 
ordinary of the Divorce Court. His father 
was a sea-captain in Northumberlandshire 
and it was in connection with maritime top- 
ics that he made his earliest work at the 
bar. Like most other barristers, he had to 
wait for work — seven years without a single 
brief was his professional purgatory — but 
unlike many barristers, he put his time to 
profitable account by collating with Barne- 
well, the Queen’s Bench reports known as 
Barnewell & Cresswell, or B. & C. In 1834 
he took silk and gained the leadership of the 
Northern Circuit, which he held till 1842, 
when, on the resignation of Mr. Justice 
Bosanquet, he was at once raised by Sir 
Robert Peel to the vacant judgeship in the 
Court of Common Pleas. In 1857 he was 
transferred to the Divorce Court, and trans- 
acted the objectionable business of that tri- 
bunal as competently as it could be done. 
His decisions will be found in Swabey & 
Tristam. He was knocked down bya couple 
of runaway horses on Constitution Hill, on 
July 11, 1863, and died a fortnight later 
from the shock. 


THE RIGHT HON. STEPHEN LUSHINGTON. 


The Right Hon. Stephen Lushington was 
made judge of the Consistory Court in 
1828; judge of the High Court of Admi- 
ralty ten years later; and judge of the Court 
of Arches in 1858. He resigned in 1867, and 
died on the 19th of January, 1873. Among 
his principal judgments are Braithwaite v. 
Hook (8 Jur. N. S. 1186), as to the object 
of cathedral institutions; Williams  v. 
Brown (1 Cart. 53), as to chapels of ease; 
Mr. Poole’s case, where he sat as assessor 
with the Archbishop of Canterbury; Nevill 
v. Baker, where he held that a clergyman is 
punishable for refusing to perform divine 
service over the body of a member of a 
family deposited in a private vault, even 
though the member, being a married wo- 
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man, had ceased to be a parishioner; and 
Burder v. Heath, the construction of the 
Articles of Religion (15 Moo. P. C.) 


SIR ROBERT PHILLIMORE. 


Sir Robert Phillimore was Queen’s Ad- 
vocate from 1862 to 1867. On August | 
in that year he became judge of the Court 
of Arches in the place of Dr. Lushington, 
whom three weeks later he also succeeded as 
a judge of the High Court of Admiralty. He 
sat as a judge of the Probate, Divorce and 
Admiralty Division from 1875 to 1883, 
when he resigned. He died in 1885. Sir 
Robert Phillimore was the author of the 
well-known treatises on international and 
ecclesiastical law which bear his name. A 
new edition of the latter has just been edited 
by his accomplished son, Sir Walter, who is 
destined to sit one day as judge of the Pro- 
bate Division. Sir Robert Phillimore leaned 
to the High Church verge in the ritualistic 
prosecutions. His judgment in Martin v. 
Mackonochie (L. R. 2 A. & E.) is the most 
brilliant exposition extant of the historic 
character and continuity of the Church of 
England. 

SIR CHARLES BRETT. 


Sir Charles Brett acquired a knowledge of 
admiralty law possessed by few of his con- 
temporaries in the course of practice, first at 
the consular bar at Constantinople and then 
in England. He succeeded Sir Robert Philli- 
more as a judge of the Probate, Divorce and 
Admiralty Division in 1883, and in 1891, on 
the promotion of Sir James Hannen to the 
House of Lords, he became president. He 
died soon afterwards, however, at Wiesbaden. 
He was a sound lawyer anda courteous judge, 
though lacking the dignity and firmness of 
his predecessor. One of his most interest- 
ing decisions was Scott v. Sebright (12 P. D. 
21) — marriage under duress. 


SIR FRANCIS JEUNE. 


Sir Francis Jeune, who was made puisne 
judge of the Probate Division when Sir 





Charles Brett became president, and suc- 
ceeded to the presidentship on the latter’s 
death, is a son of the late Bishop of Peter- 
borough, and one of the most distinguished 
ecclesiastical lawyers of this century. He 
was counsel for the Bishop of Lincoln before 
the Archbishop’s court. As a judge he is 
painstaking and courteous, and supremely 
competent in admiralty work. In probate 
and divorce witness actions he is unsatisfac- 
tory, too apt to make up his mind pre- 
maturely, and too much inclined to take the 
examination of witnesses in his own hands, 
as if he were a French juge d’instruction. 


SIR JOHN GORELL BARNES. 


On the death of Sir Charles Brett, Sir 
Francis Jeune became president of the Pro- 
bate Division, and the puisne judgeship which 
he vacated was given by the Lord Chancellor 
to Mr. John Gorell Barnes, Q. C. This was 
one of the best judicial appointments of mod- 
ern times. The son of a Liverpool ship- 
owner, Mr. Barnes had a large practice in 
mercantile cases, both on circuit and in town, 
and he has made an admirable judge. He 
was the first judge to introduce into the prac- 
tical life of the courts “ trial without plead- 
ings.” Soon after his elevation to the bench 
he broke down, owing, it is said, to the exces- 
sive work at the bar and to the high pres- 
sure at which he toiled, after he became a 
judge, in the early hours of the morning, 
to master the probate and divorce prac- 
tice, with which he had been at the bar 
quite unfamiliar, and he was consequently 
absent from the bench for about eighteen 
months. 


We have not dealt in these brief sketches 
with Lord Stowell. He was so truly an 
international character that the comity of 
nations almost forbids us to claim him as an 
Englishman. Moreover the facts of his life 
are as familiar to every educated man as 
those of Bacon. 
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VIII. 


THE modern County Court is the legiti- 
mate statutory descendant of the common 
law County Court which existed from An- 
glo-Saxon times down to the present cen- 
tury, and exercised both a contentious and a 
non-contentious jurisdiction of considerable 
range and import- 





THE COUNTY COURTS. 


made. Each of these circuits is presided 
over by a judge, appointed, and removable, 
by the Lord Chancellor. The qualifications 
for the appointment is seven years’ standing 
at the bar. In former days a County Court 
ited was looked upon as the appro- 

priate reward of a 





ance. By the com- 
mencement of the 
17th century, how- 
ever, the ancient 
County Court had so 
fallen into disfavor 
that a need for the 
establishment of an- 
other court to take 
its place, in so far as 
petty litigations were 
concerned, had be- 
come widely felt. 
Accordingly in the 
third year of James 
I, a local Court of 
Request was created ; 
other tribunals of the 
same character were 
created by local acts, 
and they rapidly 
became general 
throughout the king- 
dom. The Court of 
Request had power to entertain suits up to 
415. But this jurisdiction was of far too 
limited a nature to satisfy the needs of the 
community, and accordingly in 1846 it was 
detertermined to revive in a new improved 
form the old common law County Court. 
Effect was given to this idea by the County 
Courts Act, 1846. The position and powers 
of the County Courts now depend on a statue 
passed by the legislature in 1888. There 
are at present 58 County Court circuits in 
‘England, exclusive of the city of London 
court, to which separate reference will be 








SIR FRANCIS JEUNE, 





Lord  Chancellor’s 
private secretary or 
a political “silk” who 
was not strong 
enough for the High 
Court Bench, or an 
elderly “junior” who 
had social influence 
with the occupant of 
the woolsack. But 
in recent years the 
position of matters 
has undergone a mar- 
ked change. Occa- 
sionally indeed a bar- 
rister who has never 
had a brief in his life, 
and is but imperfectly 
familiar with the color 
of the tape with which 





it is tied, is pitch- 
forked into one of 
these posts. But the 


modern County Court 
judge is very often a “silk” who would 
have been on the High Court Bench had 
an opportunity of promoting him to it oc- 
curred, and is nearly always an experienced 
and able lawyer. The salary attached to 
the office is £1500/a year, with an allowance 
varying according to circumstances for trav- 
eling expenses. In the case of illness or 
unavoidable absence from duty a County 
Court judge may appoint a deputy (being a 
barrister of not less than seven years’ stand- 
ing) to sit for him. The deputy’s appoint- 
ment is required to be intimated to the 
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Lord Chancellor “ forthwith,” and he cannot 
act for more than a fortnight without the 
Chancellor’s approval. The tariff for sitting 
as a deputy is three guineas a day. At- 
tached to each of the County Courts on the 
circuits is a Registrar appointed by the 
judge with the Lord Chancellor’s approval, 
removable by the Lord Chancellor, and re- 
munerated partly by salary and partly by 
fees on the number of “ plaints” entered in 
his court. The jurisdiction of the County 
Courts is very wide, and each parliamentary 
session adds to it. It embraces inter alia 
the following proceedings: (@) Questions 
between husband and wife as to the title to 
or possession of property. (4) The granting 
of probate or letters of adminstration where 
it appears that the deceased had at the time 
of his death his fixed place of abode in one 
of the districts specified in Schedule A to 
the Probate Act, 1857, that his personal es- 
tate was at the time of his death under the 
value of £200, and that he was not at the 
time seized or entitled beneficially of or-to 
any real estate of the value of £300 or up- 
wards. (c) Suits by creditors, legatees 
(whether specific, pecuniary or residuary), 
devisees (whether in trust or otherwise), 
heirs at law or next of kin in which the 
personal or real or personal and real es- 
tate against or for an account of administra- 
tion of which the demand may be made 
shall not exceed in amount or value the sum 
of £500. (d) Suits for the execution of 
trusts in which the trust estate or fund does 
not exceed £500. (¢) Suits for foreclosure or 
redemption or for enforcing any charge or 
lien where the mortgage charge or lien does 
not exceed £500. (/) Suits for specific 
performance or for the reforming, delivering 
up or canceling of any agreement for the 
sale, purchase or lease of any property 
where, in the case of a sale or purchase the 
purchase money, or in the case of a lease 
the value of the property, does not exceed 
4500. (g) Actions or matters relating to 
the maintenance or advancement of infants in 





which the property does not exceed £500. 
(A) Suits for the dissolution or winding up 
of any partnership of which the whole prop- 
erty, stock and credits do not exceed £500. 
(2) Proceedings to wind up companies where 
the amount of the capital paid up, or cred- 
ited as paid up, does not exceed £10,000, 
and the registered office of the company 
is situate in the district of a County Court 
having jurisdiction under the Winding-up 
Act, 1890. (7) Generally, all personal ac- 
tions where the debt demanded or damage 
claimed is not more than £50, or is reduced 
to not more than £50 by an admitted set- 
off; actions of ejectment where neither the 
rent nor the value exceeds £50; questions 
of title where neither rent nor value exceeds 
#50; other cases by consent or by remit- 
tance from the High Court—except, as above 
stated, a County Court judge cannot try ac- 
tions of ejectment or actions in which the 
title to any corporeal or incorporeal hered- 
itaments, or to any toll, fair, market or 
franchise shall be in question, or for any 
libel or slander, or for seduction or breach 
of promise of marriage. In all actions 
where the amount claimed exceeds £5 — 
unless the action is of the nature of the 
causes or matters assigned to the Chancery 
Division — either party may demand, and in 
other cases the judge at his discretion may 
grant, trial byjury. The County Court jury 
consists of five. But this mode of trial is 
comparatively rare, and is in many circuits 
dying out, as the judges discourage it by 
putting their jury cases at the bottom of 
their lists. The appeal from the County 
Court is to a divisional court, or the High 
Court of justice. But there is, roughly 
speaking, no right of appeal except in cases 
where the claim exceeds £20, unless with 
the judge’s leave. 

At the present time all the County Court 
judges are on the same footing. But a 
proposal has recently been mooted that a 
premiership should be assigned, in point 
both of salary and of status, to one or more 

















XUM 


The English Law Courts. 377 





of the larger courts — which ought then to 
be made a possible avenue of promotion to 
the Bench of the High Court. There is a 
very great deal to be said for this proposal 
and its adoption may be, not improbably, the 
solution of the demand which is strongly 
urged by Liverpool. and Manchester at 
present for the permanent localization of 
branches of the High Court in the larger 
provincial centers. 

The City of London Court was originally 
expressly exempted from the provisions of 
the County Courts Act. It nearly corres- 
ponded to the old County Courts existing 
in other places, except that its jurisdic- 
tion in contentious matters was limited to 
real and mixed actions. It was practically 
converted into the County Court of Lon- 
don by the County Courts Act, 1867. The 
judge of the City of London Court is elected 
by the City of London. He has a consider- 
ably larger salary than that of an ordinary 
County Court judge. The present judge is 
Mr. Commissioner Kerr, of whom more 
anon. There is also a deputy judge, Mr. 
Julian Robbins. 

The practical work of a County Court 
judge is multifarious and heavy. One main 
part of it consists in judgment, summonses 
under the Debtor’s Act, 1869, in which a 
judgment creditor applies for an order com- 
mitting a defaulting debtor to prison unless 
he pays his debt on such terms and within 
such times as the judge prescribes. The 
procedure in these cases is extremely in- 
formal. The creditor or his agent is sworn. 
The judge then questions him as to the 
debtor’s means, whether he is married or 
single, and in the former case as to the 
number or ages of his children if (any). 
Very often the debtor does not appear. 
Sometimes he does, or his wife or daugh- 
ters appear for him, and, a few questions of 
a similar character enables the judge to 
make his order— for so many days’ im- 
prisonment unless the debt is paid within 
a certain period or in certain installments. 





Very few of these debtors go to prison, and 
it is not an infrequent occurrence for the 
bailiff, when he comes to effect an arrest, 
to be met by the query, ‘‘Ow much?” fol- 
lowed by a prompt settlement of the debt. 
After judgment summonses come the or- 
dinary common law actions—breach of 
warranty, goods sold and delivered, running 
down cases, and so on. Occasionally really 
difficult points of law arise, in which the 
judge either gives at once, or reserves, his 
decision as he thinks fit. Barristers prac- 
tice regularly in the County Courts. So- 
licitors also have a right of audience, and 
very frequently conduct their own cases. 


HIS HONOR JUDGE’ BACON. 


His Honor Judge Bacon, the County 
Court judge, of Bloomsbury, is one of the 
ablest and most popular of his colleagues. 
The son of the last of the Vice-Chancellors, . 
Sir James Bacon, who died in 1895, he was 
born in 1632, and after a successful career 
at Oxford (he graduated as M.A. at Balliol 
College), he was admitted to the Society 
of Lincoln’s Inn. Bacon was called to the 
Bar in 1856, and joined the Eastern circuit, 
where he practiced principally as a draughts- 
man and conveyancer. In 1868 he became 
private secretary to Lord Gifford. Two 
years later he assumed a similar office in 
relation to his father Sir James Bacon — 
then raised to the Vice-Chancellorship. In 
1878 he was made a County Court judge. 
Judge Bacon is an admirable lawyer, a keen 
analyst of character, a patient, though not 
too patient, listener, and a charming host 
and friend in private life. 


HIS HONOR EX-JUDGE HOLROYD. 


Henry Holroyd, late judge of the South- 
wark and Wandsworth County Courts, was 
called to the Bar of the Middle Temple in 


1 By a royal warrant dated 8th August, 1884, a County 
Court judge is entitled to be described as “His Honor 
Judge ” and to take rank and precedence next after 
knights bachelor. 
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1853, and joined the Oxford Circuit. He 
never secured a large practice, and owed 
his promotion to the County Court Bench, 
to the repute which he acquired as a law 
reporter to the Incorporated Council of Law 
Reports from its commencement in 1865 
up to 1870. He was raised to the County 
Court Bench in 1880. “Mr. Holroyd’s 
reports,” says a judicious biographer, ‘“ had 
many characteristics peculiarly his own. 
They avoided mere verbiage; they were 
free to a degree from ambiguity; they were 
perspicuous; his citation of cases invari- 
ably exact, and above all his legai propo- 
sitions were sound; they were never en- 
cumbered with needless material, while his 
diction was always polished and refined. 

Judge Holroyd was on the bench a mod- 
el of patience and courtesy. His decisions 
were seldom appealed against, and when 
they were so, were almost invariably upheld. 
He was not, however, either a strong or a 
successful judge in his treatment of juries 
and they frequently took the bit in their 
teeth and returned verdicts contrary to the 
whole tenor of the charges. 


HIS HONOR JUDGE LUMLEY SMITH. 


Judge Lumley Smith, the County Court 
judge of Westminster, is one of the many 
English lawyers who have missed the Bench 
of the High Court by accident. He was 
called to the Bar of the Inner Temple in 
1860, and soon acquired a large practice 
both at the South Eastern Circuit and in 
town. He was made a Queen’s Counsel in 
1880, and also became Recorder of Sand- 
wich, one of the Cinque Ports. As a law- 
yer he was in the foremost rank of his con- 
temporaries, and his elevation to the Bench 
was regarded as morally certain. But 


again and again other men with stronger 
political though inferior legal claims, were 
passed over his head, and ultimately he ac- 
cepted the County Court judgeship of West- 
minster when it was vacated by the death 
of Judge Bagley, who administered justice 





there until he was a nonagenarian. If, as 
seems probable, county court judges are 
ere long occasionally transferred to the 
High Court Bench, Judge Lumley Smith 
will be among the first to secure promotion. 


HIS HONOR JUDGE MEADOWS WHITE. 


Judge Meadows White belongs to the 
same category. He was called to the Bar 
of the Inner Temple in 1853, practiced like 
Judge Lumley Smith on the South Eastern 
Circuit, was made Recorder of Canterbury, 
took silk in 1877, and stood at the very 
threshold of the High Court Bench till 
1894, when he succeeded Judge Eddis as 
County Court judge of Clerkenwell. Unlike 
Judge Lumley Smith, he is too old a man 
to reach the High Court. 


HIS HONOR JUDGE FRENCH. 


Judge French is a third type of the same 
class. He was called to the Bar of the 
Inner Temple in 1872, practiced on the 
old Northern Circuit, took silk in 1885, 
was again and again mentioned for a 
Queen’s Bench judgeship, and at last be- 
came County Court judge of Middlesex. 
Probably, however, his promotion may 
only have been postponed. Before his 
appointment he was frequently engaged 
as counsel in the series of important recent 
cases as to the service of writs out of the 
jurisdiction. 


HIS HONOR JUDGE HUGHES. 


Judge Hughes has a world-wide reputa- 
tion as the author of “Tom Brown’s School- 
days” and ‘Tom Brown at Oxford.” He 
was, besides this, a sound equity lawyer (not 
in large practice however) and a keen Radi- 
cal politician. These three qualifications 
combined to secure him the County Court 
judgeship of Cheshire. 


HIS HONOR JUDGE ADDISON. 


Judge Addison is not the author of Ad- 
dison on Contracts or on Torts. He was 














XUM 


The English 


Law Courts. 379 





‘called to the Bar of the Middle Temple in 
1862, practiced on the Northern circuit, 
prosecuted Mrs. Maybrick ably, and in spite 
of the advocacy of Lord, then Sir Charles 
Russell, successfully. This case has, as every 
one knows, excited great controversy. It 
is clear that at the time when he tried the 
case, Sir James Fitzjames Stephen was in 
very indifferent mental health, and he cer- 
tainly dwelt too 


on appeals from his decisions, because of the 
extraordinary scantiness of his ‘“ notes.” 
Probably however if the High Court judges 
had to try as many cases in a day as Mr. 
Commissioner Kerr, their notes too would 
be distinguished by the conspicuousness of 
absence. Recently Mr. Commissioner Kerr 
has been provided with a short-hand writer 
to take notes for him. He has now also se- 

cured a deputy, Mr. 





strongly on the moral 
aspects of Mrs. May- 
brick’s conduct. 
Moreover, the ex- 
perts for the prose- 
cution were not clear 
as to the cause of 
death being arsenical 
poisoning. It is not 
impossible that the 
inquiry may be re- 
opened. Judge Ad- 
dison has lately been 
appointed County 
Court judge of New- 
castle on the death 
of Mr. Digby Sey- 
mour, Q.C. 


MR. COMMISSIONER 
KERR. 


Mr. Commissioner 
Kerr is the judge of 
the City of London 
Court, to which reference has been already 
made. He is of West of Scotland extraction, 
and is a member of both the Scotch and the 
English Bars. He made one or two unsuc- 
cessful efforts to get into Parliament, and was 
ultimately raised to the Bench. City men 
and lawyers alike have a very high opinion 
of Commissioner Kerr’s administrative 
powers. He is a sound and — naturally — 
an experienced lawyer, a prodigious worker, 
and the very embodiment of common sense. 
He has on more than one occasion come into 
conflict with the judge of the High Court, 





HIS HONOR JUDGE HOLROYD, 





Julian Robbins, to 
relieve his lists. He 
has a salary of over 
£3000 a year. Al- 
though abrupt in 
manner and some- 
what hot-tempered, 
he makes an excellent 
judge, and is an ex- 
ceedingly kindheart- 
ed-man. When his 
long-talked-of retire- 
ment takes _ effect, 
civic and legal life in 
England will be the 
poorer by his with- 
drawal from it. 


HIS HONOR JUDGE 
CHALMERS. 


Judge Chalmers 
was at one time a 
stipendiary . magis- 
trate in India. He 
subsequently practiced with success at the 
English bar, and was at an unusually early 
age raised to the County Court judgeship 
of Birmingham. He is one of the very ablest 
judges on the Bench. Moreover, he is a jurist 
as well as a judge. The Bills of Exchange 
Act, 1882, and the Sale of Goods Act, 1893, 
were drafted by him, and he is taking an 
active part in the work at the Society of 
Comparative Legislation. American law- 
yers are probably familiar with his contri- 
butions to the “Law Quarterly Review.” 
A year or two ago Judge Chalmers ex- 
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changed offices for a few months with Sir | 


Reginald Hancock, the Chief Justice of 
Gibraltar. He has sat as a Commissioner 
of Assize, and it was regarded as an 
open secret that Lord Chancellor Hen- 
schell would have raised him to the Bench 
of the High Court if a suitable opportunity 
of doing so had occurred. 

Among the other notabilities of the 
County Court Bench may be mentioned 
the late judge Stephen, author of Stephen’s 
Commentaries, a work reputed to yield an 
income (seldom to be derived from a law 





treatise) of about £600 a year! Judge 
Ellicott of Gloucester, son of the late Bishop 
Ellicott —— an appointment which provoked 
very adverse criticism upon Lord Halsbury, 
as Mr. Ellicott had no practice or profes- 
sional experience worthy of the name, but 
which has turned out well; Judge Selfe, 
a guondam secretary to Lord Chancellor 
Cairns ; ex-Judge Brynmor Jones, ap- 


pointed to a Welsh circuit when he was 
only about thirty-eight years of age; and 
Judge Emden, some time a Registrar in 
LEX. 


Bankruptcy. 
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THE COURTS AT BAR. 


OR the first time in the history of the 

country the Federal Courts have been 
arraigned at the bar of public opinion, 
charged with — not high crimes — but mis- 
demeanors. The majority of a party conven- 
tion of delegates from every State in this 
Union has, with severe language, attempted 
to rebuke not only the Supreme Court at 
Washington, but Federal Courts of States, 
for alleged usurpations and for capricious 
decision while declaring against the life 
tenure which the Fathers of the Constitution 
embodied among its provisions. Another 
party comes forward to object to such, or 
to any, arraignment in the political forum of 
the Judiciary. Upon two previous public 
occasions the decisions of the Supreme Court 
upon a public question have been questioned 
and indeed passionately attacked. Notably 
so when, a little more than thirty-six years 
ago, a party, by resolutions and oratory, 
inveighed against what was popularly known 
as the Dred Scott decision, which was penned 
by the Chief Justice and endorsed by other 
learned judges, and the language, as is now 
universally agreed, distorted for political 
advantage. A decade later public sentiment 
divided in criticism upon what was known as 
the legal tender decision, wherein the Su- 
preme Court equally divided in opinion, with 
the remarkable result of a Chief Justice, 
true to his legal convictions, declaring uncon- 
stitutional a statutory provision which, in a 
former administrative official position, he had 
himself formulated and recommended its 
enactment. Public feeling rose high when 
the equal division was broken and a decision 
reached only by the creation of two new 
justices whose votes turned the scale. Party 
feeling charged that these additional judges 
had been, previous to their selection, polled 
on the question important to the government 
by the appointing power, although no evi- 
dence to support the charge was ever ad- 





duced, and it rested then as since upon mere 
surmise. Not long afterwards judges of the 
Supreme Court, acting as a commission to 
decide a presidential election, decided it by 
a majority of one, with every judge voting 
in accordance with his previous political 
opinions on a quasi political question. Again 
public feeling and severe criticism more or 
less severely assailed the Court and drew 
forth warm defenses. Nearly two decades 
later the Court again divided upon a heated 
public and political question as to the con- 
stitutionality of an income tax, and once 
more a final decision prevailed by a major- 
ity of one, produced by one of the judges 
upon reargument, changing his previous 
views and, as none doubted nor insinuated 
to the contrary, from honest convictions and 
under sober second thought. 

These various debatable results, and es- 
pecially that upon the income tax, appear to 
have impressed some portions of the people 
with suspicion, and perhaps prejudiced in- 
quiry. And at length the dubitantur of a 
portion of the populace brought the Supreme 
Court into the political arena. It is a sig- 
nificant incident that on the argument in 
favor of the constitutionality of the income 
tax, counsel James C. Carter, an eminent 
member of the New York Bar, boldly, and, 
as some have dared to intimate, in the nature 
of a respectfully conceived and respectfully 
uttered menace, asserted that if the Court 
decided against his client the time might ar- 
rive when an angry portion of the populace 
would, like another Coxey army, march upon 
Washington for a reckoning with the judges. 
The pending question, for the first time in the 
history of the Republic, arrayed masses 
against classes, and the poor against the 
rich. 

About the same period, Federal Circuit 
and District Courts, for the first time, pushed 
the procedure of injunction beyond matters 
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of personal rights, and contentions about 
property into questions of social and politi- 
cal gravity ; and unfortunately affecting again 
topics which ranged masses against classes. 
A new popular upheaval came when Federal 
judges undertook to assert the dignity of 
their courts by the familiar inherent and 
necessary power of summary proceedings for 
contempt. For, said many popular leaders, it 
is monstrous that, while allowing a contempt 
of court to be a criminal offense, instead of 
invoking the aid of Grand and Petit Jury, a 
judge should unite in his own person, like 
the Pooh Bah in the comic opera of the 
Mikado, several distinct functions, and pose 
as complainant, as jury, and as punisher by 
imprisonment. Shrewd politicians took up 
the cry, and from many hustings came the 
plea that not only the Supreme Court fa- 
vored millionaires and corporations by over- 
turning the income tax which favored the 
poor, but that other Federal Courts oppressed 
the laborer by summary injunction. Unhap- 
pily for judicial traditions and suitor comity 
the ermine became dragged in the political 
mire. No Coxey army, however, marched to 
Washington to reckon with the judges, as 
counsellor Carter had suggested, but Coxey 
himself and some partisan comrades marched 
to a Western city and there, in regular con- 
vention, fashioned this plank of a party 
platform : — 

‘‘ We declare that it is the duty of Con- 
gress to use all the constitutional power 
which remains, after that decision (against 
the income tax), or which may come from 
its reversal by the court, as it may hereafter 
be constituted, so that the burdens of taxa- 
tion may be equally and impartially laid, to 
the end that we may all bear our proportion 
of the expenses of Government.” 

Naturally it is criticised sharply by an 
opposite party, yet, oddly enough, by the 
very party which originated political criticism 
of the same tribunal under an earlier judicial 
composition. In 1860 the National platform 
declared the new dogma, that the Constitu- 





tion of its own force carries slavery into any 
or all of the Territories of the United States, 
is a dangerous political heresy, . . . is revo- 
lutionary in its tendency and subversive of 
the peace and harmony of the country... . 
We deny the authority of Congress, of a 
Territorial Legislature, or of any individuals 
(meaning judges of the Supreme Court), to 
give legal existence to slavery in any Terri- 
tory of the United States. As is historically 
known, these sentences were drafted by 
delegate William M. Evarts, who, with pro- 
found respect, as his whole legal career 
shows, for courts, preferred to use the 
euphemistic phrase “ any individuals ” to the 
word “ judges.” 

These glances at history show, without any 
necessity of outlining views or taking posi- 
tions respecting the quoted plank of the 
political platform that summons the Supreme 
Court into the political arena, in what way 
the summons has come about. 

Another political party is, by its tenets, 
demanding that the judges of the Supreme 
Court shall, by amendment of the Constitu- 
tion, change the present mode of their 
selection into such a popular election by 
the voters of the entire Union as it also 
demands for direct choice of President and 
Vice-President without the machinery of 
electoral colleges. In a way there were in 
the Federal Constitutional Convention a few 
who might be termed, after a phrase of to- 
day, Populists, who were willing to trust the 
people with all functions of selecting officials 
much after the early spirit of the New Eng- 
land town meeting; as reference to the 
debates — unfortunately raggedly reported 
—seem toshow. But the arguments of the 
large majority in that Convention which 
adopted the present system of choosing 
judges with life tenure, together with the 
essays in that classic volume, the Federalist, 
and the views of Joseph Story in his Com- 
mentaries on the Constitution, remain for 
consultation and are seemingly as strong to- 
day as they all were when written. But 
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changing the Constitution is a tedious and 
difficult process, and the people of this 
country seem yearly to more and more 
respect the old maxim, stare super antiquas 
vias. And that maxim will doubtless play 
a potent part when the planks touching 
court and judges come under discussion. 

But to recur a moment in conclusion at 
these glances at judicial history, there was 
much— and with some reading between the 
lines—in the dissenting opinions on the 
income tax to encourage one class of politi- 
cians to exalt the rights of masses against 
classes. For instance, dissenting Justice 
Harlan observed : — 

‘‘ The practical effect of the decision to- 
day is to give to certain kinds of property a 
position of favoritism and advantage incon- 
sistent with the fundamental principles of 
our social organization, and to invest them 
with power and influence that may be peril- 
ous to that portion of the American people 
upon whom rests the larger part of the bur- 
dens of the Government, and who ought not 
to be subjected to the dominion of aggre- 
gated wealth any more than the property of 
the country should be at the mercy of the 
lawless.” 

And dissenting Justice Brown added in 
yet more strong terms—that might be almost 





termed Populistic as we know the word, not 
in a partisan, but a purely etymological 
sense : — 

. “As it implies a declaration that every 
income tax must be laid according to the 
rule of apportionment, the decision involves 
nothing less than a surrender of the taxing 
power to the moneyed class. . . . I hope it 
may not prove the first step toward the sub- 
mergence of the liberties of the people in a 
sordid despotism of wealth. As I cannot 
escape the conviction that the decision of 
the Court in this great case is fraught with 
immeasurable danger to the future of the 
country, and that it approaches the propor- 
tions of a national calamity, I feel it my duty 
to enter my protest against it.” 

If the decision ‘ approached the propor- 
tion of a national calamity” there would 
seem to be at least a small excuse for a 
party to pass resolutions touching the “ na- 
tional calamity.” And either Justice Har- 
lan or Brown, in conning the clause first 
quoted in this article, may in their eminent 
classic recollections recall this verse of the 
poet Waller of the seventeenth century : — 


‘«That eagle’s fate and mine are one 
Which on the shaft that made him die 
Espied a feather of his own 
Wherewith at times he soared so high.” 
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LONDON LEGAL LETTER. 


Lonpon, August 1, 1896. 


ERE in this important commercial center a great 

majority of the disputes on trade and business matters 
are settled out of court, either by committees of trade and 
commercial organizations or by arbitration. The tedious 
delay that follows the filing of a suit, and the large and 
almost ominous expenses connected with the ordinary 
course of litigation are the deterring influences which are 
keeping the best class of litigants away from the portal of 
justice. Not only have the lawyers recognized this con- 
dition of affairs, but for some years past the judges have 
been considering what relief could be afforded. A little 
over a year ago Mr. Justice Matthew took the matter up, 
and proposed to his associates on the bench the establish- 
ment of a commercial division of the High Court. Mr. 
Justice Matthew had had a large commercial practice be- 
fore he was called directly from the junior bar to the bench. 
His action on the bench was characterized from the first 
by resolute determination and a scarcely veiled contempt 
for technicalities of pleading and practice. He delights in 
facts, and his constant exclamation is, ‘‘ Yes, yes, Mr. Silk, 
that may be so, but what are the facts? Give me the facts! ’’ 
Having once acquired these, his decisions are quick and 
deep-cutting, and invariably just. 

The judges fell in with his suggestion, and under the 
power conferred upon them by the Judicature Acts they 
gave him authority to formulate the rules for the new 
court, or more properly for a new division of the Court. 
These rules define commercial causes to include causes arising 
out of the ordinary transactions of merchants and traders, 
amongst others those relating to the construction of mer- 
cantile documents, export or import of merchandise, afreight- 
ment, insurance, banking and mercantile agency and mer- 
cantile usages. An action with respect to any of these 
matters is brought in the usual way, and then after the 
parties have appeared, and, in some cases, before the defen- 
dant has appeared, application may be made to Mr. Justice 
Matthew, who sits in Chambers every Saturday morning 
to hear such applications, to have the cause transferred to 
the commercial list. All that need be shown in support of 
the application is that the case is really a commercial case. 
The Court of Appeals, in an appeal from the decision of a 
chancery judge who had refused leave to have a cause trans- 
ferred from his court to the commercial list, stated that the 
object of the establishment of the Commercial Court was not 
that, on the one hand, all commercial causes, or on the 
other hand only short causes, should be tried there, but that 
causes should be so tried ‘‘which are likely to be more 
speedily, economically and satisfactorily. tried if brought 
before a judge having special familiarity with mercantile 
transactions.’ The appeal was therefore granted, and the 
cause, which involved a number of complex transactions 
between merchants in London and Calcutta, and an appli- 
cation for an accounting, was transferred from the Chancery 
side to the Commercial Court. 

Once the case is lodged in this Court the practice is of the 
simplest kind. The judge directs that there shall be no 


pleadings, but that ‘‘ points’’ shall be exchanged within a 
limited period, usually about ten days; that a list of docu- 


documents were proved. 





ments or other matters to be put in evidence shall also be 
exchanged, and that the case shall be heard at the first open 
date on his calendar, after these exchanges have been made. 
Everything which tends to complicate or delay the issue is 
discouraged. Applications for inspection of documents, for 
the delivery of interrogatories and other interlocutory applica- 
tions which are generally so numerous, are quickly settled, 
and with the idea of getting straight away at the hearing of 
the case and to promote its speedy determination. 

How well the system works is manifest from the following 
illustration. A firm in New York recently sent to England 
an agent to sell in Great Britain a patented article of great 
commercial value. The agent had hardly entered upon his 
work when he was seryed with a writ and a notice of an 
application for an injunction to restrain him from selling or 
soliciting orders for his goods. His appearance was entered, 
and with it an application to have the cause transferred to 
the Commercial Court, on the ground that as the plaintiff 
claimed to have exclusive license to this territory under a 
contract with the defendant’s employers, the question in the 
case was one of construction of a contract. The motion was 
granted, and an immediate day fixed for the hearing of the 
application for the injunction. This however was postponed 
until the case should be heard on its merits, six weeks after- 
wards, that being the first vacant date. Counsel waived the 
exchange of points, but gave lists of documents and letters 
to be used at the trial. When the case was heard no wit- 
nesses were called, no evidence was formally put in and no 
Counsel, however, at the in- 
stance of the Court, argued and commented upon the 
evidence contained in the letters and documents as freely as 
if they had been technically proved. The matter involved 
a business whose transactions covered a period of seven 
years, and whose annual profits were more than $50,000. 
Had it been conducted in the ordinary way the trial would 
have lasted a week, and it would have involved a large ex- 
pense in taking testimony to prove the documents. Under 
the new system the trial was compressed within less than 
two days, and from the time the writ issued until final judg- 
ment was rendered was not more than eight weeks. 

This expedition in business and the cheapness with which 
it is connected have already attracted the attention of busi- 
ness men. New cases are coming to the courts, and the 
tide of litigation, after having been at a low ebb for years, 
is beginning to flow. What has been accomplished here 
may, perhaps, be done in the United States, but there are 
two circumstances at work here which give the experiment 
a greater assurance of success than could be expected in 
your country. In the first place the Bar in England holds 
the judiciary in the greatest respect — perhaps ‘‘awe’’ would 
be a better expression. Whatever the judgment of a judge 
or his conduct of a case, no remonstrance is heard, no 
exception is taken to a ruling, and no opposition of any 
kind is manifested. In the next place,-when finally the 
cause is determined and a verdict is rendered or a judg- 
ment delivered, that is, in the great majority of instances, 
the absolute end of the matter. Appeals are rarely taken, 
and, when taken, rarely result in a reversal of the finding 
of the court below. 

STUFF Gown. 
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CURRENT TOPICS. 


THE SHORT LOBSTERS CASE, 
(State v. Swett, 87 Me. 99.) 
“ Look not upon the lobster when ’tis red, 
Unless ten inches and a half in length ” ; 
Tis thus the solemn law of Maine has said, 
In order to preserve its numerous strength. 


“Each lobster must be laid upon its back, 
And accurately measured without fail, 

From bone of nose unto the tiny crack 
At end of middle flipper of its tail. 


“ If shorter are in one’s possession found, 

Our sheriff then shall seize him by the collar, 
And hold him straitly liable and bound 

Until he pays the State for each a dollar.” 


A totally depraved expressman took 

Two thousand, packed in barrels, not so long, 
To carry to their purchasers by book, 

Incited by the devil to this wrong. 


Although he didn’t know the fish were short, 
Yet in the haste of business did not pause 
To ascertain; the officers of court 
Claimed that he fell within the Statute’s clause. 
But said the Court, ‘The carrier had no power 
Nor time to measure all those lobsters’ backs; 
He held them but a quarter of an hour; 
For his small freight ’twould be too great a tax.” 


The State was thus too early or too late: 
It should have nabbed the fishers at the beach, 

Or caught consumers with them on the plate; 
For carriers are beyond the legal reach. 

The statement in the book does not disclose — 
(And the omission seems extremely odd)— 


Another good defense, for I suppose 
The barrels all were marked ‘*C. O. D.,”’ cod. 


BaLzac ON LAwyERS.— The Easy Chairman is 
amusing his summer leisure by reading the novels 
and stories of Balzac—prodigious genius! compar- 
able only to Dickens. He has plenty to say about 
law and lawyers. Let us commend to our brothers 
the perusal of «*‘ The Commission in Lunacy ” and 
«*Colonel Chabert.” In the latter the great author 
says: ‘* There are in modern society three men who 
can never think well of the world—the priest, the 
doctor and the man of law! And they wear black 





robes, perhaps because they are in mourning with 
every virtue and every illusion. The most hapless 
of the three is the lawyer. When a man comes in 
search of the priest, he is prompted by repentance, 
by remorse, by beliefs which make him interesting, 
which elevate him and comfort the soul of the inter- 
cessor whose task will bring him a sort of gladness ; 
he purifies, repairs, and reconciles. But we lawyers, 
we see the same evil feelings repeated again and 
again; nothing can correct them; our offices are 
sewers which can never be cleaned.” 


A RELAPSE. — The Easy Chairman has for years 
been preaching the doctrine of recumbency in vaca- 
tion, and early last summer he discovered, to his 
great delight, some records of the laziest man who 
ever lived — Thomson, the poet of the ‘Castle of 
Indolence.” It seems that he was too lazy to lie 
down when he found himself standing, and he used 
to stand, with his hands in his pockets, and nibble 
the peaches trained against the wall of his garden. 
Just after that discovery, the Easy Chairman’s Eve 
offered him a bicycle. Poor man! too lazy to resist, 
he mounted the wheel and rode away, and now no 
more recumbency for him! He is as'much a slave to 
the vice as the New York Court of Appeals judges 
used to be to their horses, on which they went can- 
tering in sober procession from Albany to Saratoga 
to hold their summer court. The Easy Chairman 
has received professional promotion—he is now 
Master of the Rolls! 


LEGAL HuMOR IN GEORGIA. — It is evident that 
there is in Georgia an aspirant to the place hitherto 
accorded to Chief-Justice Bleckley as a judicial 
humorist, in the person of Atkinson, J., who has 
succeeded to his seat. Some of our recent notes of 
cases from Georgia bear witness to this. So far 
however Atkinson, J., appears to be a judicial droll 
rather than a judicial humorist. For example, in 
Maine v. Conn. F. Ins. Co., 95 Ga. 613, the Court 
decide that a prohibition in a fire policy against 
keeping inflammable materials on the premises is of 
no avail where the materials are necessary to the 
prosecution of the business there carried on, and this 
was understood by the insurer. To hold otherwise, 
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remarks Atkinson, J., would be in effect to say: «+I 
issue you this policy ; I accept your money in satis- 
faction of my demand for premiums; I insure your 
property to be used in your business, but if you use 
it, your policy is void.’ A parallel case, and one 
which alone adequately expresses the peculiar para- 
dox in the case supposed, is one to be found in the 
sage advice given to her youthful daughter, when an 
affectionate but over-cautious mother, in reply to the 
simple request : — 
“* Mamma, may I go out to swim?’ 
said to her : — 
***Ves, my darling daughter; 
Hang your clothes on a hickory limb, 
But don’t go near the water.’” 


Brought up, as we have been, in the Chief Justice's 
school, this does not seem to us anywhere near 
‘¢ parallel,” nor even at an acute angle. The Chief, 
we think, would more probably have been reminded 
of the feast spread before Governor Sancho Panza, 
which, just as he was on the point of falling to, was 
swept away by command of his physician. We feel 
a fatherly interest in Atkinson, J., but he must study 
more before he can be regarded as anything higher 
than a promising amateur in judicial humor. 

Lumpkin, J., is more truly humorous in Davis v. 
Dodson, 95, 721, where the Court held that a mem- 
ber of a legal partnership could not bind his partner 
by an agreement to charge nothing for the services 
of the firm in collecting a note owned by him and 
sold by him to a third person under that agreement. 
He observes : — 

‘*We had thought it a very (sé) universally 
recognized fact that lawyers are in the habit of 
charging their clients for services, and that the main 
object of forming law partnerships was the avowed 
purpose of reaping a goodly harvest of fees. In fact, 
complaint has frequently been made that lawyers are 
sometimes too diligent and over zealous reapers. . 
We have yet to see the rare spectacle of an attorney- 
at-law, or a firm of them, rendering professional 
services gratuitously as a recognized and customary 
incident of the business in which they engage. We 
have (sic) long ago departed from the honorarium 
from which our ancient ancestors in this noble pro- 
fession either wholly or partly derived their ‘ means 
of subsistence.’” 

So the ‘* inexorable partner, Jorkins ” got his own. 
There are certain persons who have attained fame in 
the history of this country as ‘‘ signers.” Bleckley, 
C. J., will be known as the great vesigner. 


THE LIBRARY OF JULIUS C&HSAR.—It is note- 
worthy that great military commanders have fre- 
quently been fond of collecting books. Frederick 
the Great had libraries at Sans Souci, Potsdam and 





Berlin. Condé inherited a valuable library from his 
father, and enlarged and loved it. Marlborough 
had twenty-five books on vellum, all earlier than 
1496. The hard-fighting Junot had a vellum library 
which was sold in London for fourteen hundred 
pounds. The great Napoleon began the printing of 
a camp library of three thousand volumes, in duode- 
cimo, without margins and with thin covers, to be 
completed in six years by employing twenty-five 
editors and six hundred and twenty compositors, at 
an outlay of about one hundred and sixty-three thou- 
sand pounds. There seems to be no record of the 
original Julius Cesar as a book collector, but Sir 
Julius Cesar, Master of the Rolls under James I, 
was a bibliophile. He was Italian by birth, son of a 
physician named Adelmare, who settled in England 
and was medical adviser to Queens Mary and Eliza- 
beth. The son was christened Julius Cesar, and 
finally adopted that as his surname. The most in- 
teresting reminiscence of him is that he formed a 
traveling library of forty-four volumes, varying in 
size from four and three-quarters by two and a half 
inches to two and three-quarters by two inches, all 
bound in white vellum, and contained in an oak case, 
covered with ornamented leather and made to 
resemble a folio volume, and measuring sixteen inches 
long, eleven inches wide, and three inches deep. 
The books are arranged in three divisions — theology 
and philosophy, history, and poetry — are all in Latin 
and Greek, and were all printed between 1591 and 
1619, at Leyden and Saumur. The inside of the lid 
is gracefully illuminated, and bears the arms of Sir 
Julius and of his second and third wives. This 
exquisite and unique library was acquired by the 
British Museum in 1842, and in Fletcher’s recent 
work on ‘*English Bookbindings in the British 
Museum,” is an account of it, accompanied by three 
facsimiles of the exterior and interior in colors. 
There is also a picture of it in Mr. Roberts’ recent 
‘*Book-Hunter in London.” Another traveling 
library of which very little is known, was the door of 
Dickens’ library, at Gad’s Hill Place, which was 
adorned on the interior by counterfeit book-backs. 
The titles of some of them were very significant, as 
for example: ‘* History of a Short Chancery Suit, 
20 vols, and Index”; ‘+ Malthus’ Nursery Songs” ; 
«Socrates on Wedlock”; ‘* Noah’s Arkitecture, 2 
vols.” ; ** Lady Godiva on the Horse”; ‘* Captain 
Cook’s Life of Savage”; ‘* The Wisdom of Our 
Ancestors. Vol. 1, Ignorance; 2, Superstition; 3, 
The Block; 4, The Stake; 5, The Rack; 6, Dirt; 
7, Disease”; ‘* Cats’ Lives, 9 vols.” 


THE DECEASED WIFE’S SISTER. —A bill to abolish 
the law that a man shall not marry his deceased 
wife’s sister, having been up in Parliament for the 
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fiftieth time, has at last gone through the House of 
Lords and thus become a law. It has always pre- 
vailed in the House of Commons, but hitherto the 
priests of the sixteenth century, who infest the upper 
house and obstruct many kinds of advanced and 
necessary legislation, have rallied to defeat the meas- 
ure, which is probably welcomed by nine-tenths of 
the people of England. Asa sample of the arguments 
against it, reference need be made only to the con- 
tention that its passage would increase homicide, or 
rather uxoricide, on the part of husbands possessed 
by the temptation to marry their wives’ sisters. A 
man who can raise that argument will argue any- 
thing, and there is no use in seriously answering 
him. In our humble judgment such marriages are 
the very fittest, especially where there are children 
by the first marriage. The civil prohibition of such 
marriages arose in a statute of the ultra-chaste 
reign of Henry VIII. The only ecclesiastical objection 
to such marriages is one that cannot be found in 
Scripture, but is read into it by the bishops in the 
most ingeniously absurd manner. In Leviticus, vi, 6, 
it is said: ‘* None of you shall approach to any that 
is near of kin to him.” The priests say this is a 
mistranslation ; it should be, * flesh of his flesh.” 
The Bible also says that husband and wife are «‘ one 
flesh.” Therefore the wife’s sister is flesh of the 
husband! Q.¢.d. It seems somewhat inconsistent 
with this argument that the Mosaic law should have 
enjoined it on the deceased husband’s unmarried 
brothers to espouse his widow. But what is the use 
of arguing with bishops? Sentiment stands in the 
place of reason to them, and prejudice is their law. 
But at last they have been beaten by a majority of 
twenty-nine, and England no longer stands in the 
absurd attitude of holding incestuous and void a 
species of marriage which is respectable and valid in 
all her colonies. At an early day (1827), this eccle- 
iastical vagary seems to have been regarded as 
law in Virginia (Kelly v. Scott, 5 Gratt. 479), but 
in 1837, it was distinctly repudiated in Vermont 
(Blodget v. Brinsmaid, 9 Vt. 27), where the Court 
said: ‘* Though a man is by affinity brother to his 
wife’s sister, yet upon the death of his wife he may 


Jawfully marry her sister.” ‘* The relationship by 


affinity ceases with the dissolution of the marriage 
which produced it.” These seem to be the only 
cases in which this doctrine has received any notice 
in our courts 

NURSERY CONJECTURES. —- In the present century 
of learned historical conjectures, some ingenious men 
have discovered history in nursery rhymes. In 1837 
Mr. J. B. Ker published a book in two volumes 
entitled «* The Archeology of Nursery Rhymes,” in 
which he undertook to show that «+ by rendering the 





Nursery Rhymes of Old England into Dutch words 
having a resemblance in sound more or less far- 
fetched, strings of words could be obtained, which 
with a little arrangement were capable of being 
represented as a tirade against monarchism, sacer- 
dotalism, catholicism.” As Mr. Baring-Gould points 
out, ina recent attractive volume of ‘* Nursery Songs 
and Rhymes,” none of these Netherland renderings 
have survived in Holland, the most Protestant 
country in the world, and there is no explanation of 
the exportation to England. In 1862, Henry George 
published an attempt to show that ‘* The House that 
Jack Built” is an historical allegory. For example, 
*«the man all tattered and torn” represented the 
Protestant Church under Henry VIII, persecuted, 
tortured and despoiled. One has usually derived the 
impression that it was the Catholic church that then 
suffered. The kissing of ‘* the maiden all forlorn” 
signifies Elizabeth’s union of the churches. Not to 
be outdone, let us suggest that the game of ‘* Simon 
Says Thumbs Up” is a survival of the Roman days, 
when the thumb turned up or down by the spectators 
at gladiatorial shows determined the fate of the con- 
quered. The Roman nurses taught this to their 
infant charges! 





NOTES OF CASES. 


A SMALL Boy’s FLIGHT. — The small boy likes to 
fly high, when the flight is of his own seeking, but 
in Devine v. Brooklyn Heights R. Co., 1 App. Div. 
(N. Y.) 237, his flight was involuntary and his de- 
scent Icarian. The defendant was engaged in string- 
ing cables upon iron poles in the street ; several hun- 
dred feet of cable hung in loops from the cross-bars 
of the poles; a loop lay in the gutter for about thirty 
feet ; the small boy, eight years old, endeavoring to 
cross the street, the cable was suddenly and without 
warning drawn taut bya team of horses at the end, 
caught him between the legs, tossed him up twenty or 
twenty-five feet, and in falling his skull was fractured 
and he was killed. The complaint was dismissed at the 
trial, but on appeal this was reversed. The defendant 
claimed that the cable was drawn taut slowly, but the 
Court on appeal cleverly answered this by saying that 
if so it would have been impossible that the lad should 
have been thrown up twenty feet into the air. 


SLAVE Law. — A curious memorial of the days of 
human slavery in this country is to be found in Flora, 
a Slave, v, State, 4 Porter (Ala.), 111, where it was 
held that onan indictment against a slave, it was essen- 
tial that the name of his owner should be proved and 
found by the jury. This was because the statute re- 
quired the jury to assess the value of the slave, and 








388 The Green Bag. 





his owner was entitled to be reimbursed by the State | 


to the extent of one-half of such assessed value ! 

It seems rather inconsistent with this doctrine 
that where a slave is convicted of a capital offense, 
his owner is liable for the fee for executing the sen- 
tence. State v. Jones, 2 Devereux (N.C.), 48. 

But then again, where at the time of the sale of a 
negro slave on execution he had committed a murder, 
but had not been detected, and subsequently to the 
sale he was executed, held, that the purchaser who 
had paid the price was entitled to stand in place of the 
execution-creditor for the amount of the purchase 
money. Conner v. Gwyn, Haywood (N.C.), 121. 

Parties who forcibly took from jail a slave charged 
with rape and murder, and hung him, were held liable 
to the owner for his value. Polk v, Fanchen,1 Head 
(Tenn.), 336. 

An overseer who ordered a slave to ride a horse in 
a race, whereby the slave was killed, was held liable 
for his value to the owner. Greer v, Emerson, I Over- 
ton (Tenn.), 13. 

A landlord might take the negro slave of a third 
person found accidentally on the demised premises 
by distress. Bull v. Horlbeck, 1 Bay (S. C.), 301. 


THE WIFE’s MOTHER-IN-LAW. —It is not often 
that the wife thinks she has ‘* got even” with her 
mother-in-law, but she must think so in Williams v. 
Williams, 20 Colo. 51, or else she is a very unrea- 
sonable woman. This was an action for alienating 
her husband’s affections and persuading him to desert 
her, and she had a verdict for $12,500, which was 
upheld on appeal. It would strike one that this is a 
high price for the affections thus alienated, but on 
looking into the case it appears that something more 
substantial than affections was alienated, namely, 
$25,000 in stocks and bonds, which the crafty mother- 
in-law raked in. The excuse the pusillanimous hus- 
band gave her was, ‘* Ma has got all my money and 
will not give it to me until I do,” and he told his wife 
he would return. The doctrine of this case is now 
the law of New York, Ohio, Connecticut, New Hamp- 
shire, Indiana, Michigan, Missouri, Nebraska, and 
lowa; but is denied in Maine and Minnesota. 


THE MorTGAGEE’S LIVE HAND. — An exceedingly 
interesting question is treated in a very learned and 
curious manner by Chief-Justice Bleckley in a Georgia 
case, Green v. Coast Line R. Co., 24S. E. Rep. 814. 
The exact point of decision is thus stated: ‘+ Mort- 
gages upon a railway, and the income from the same, 


i 


ment of a receiver in foreclosure proceedings, subject 


| to be postponed in equity in favor of a claim for dam- 





| 
| 
| 


the mortgagor being left in possession, are, as to the | 


income, whether produced before or after the appoint- 


ages resulting from a tort committed by the mortgagor 
while and by reason of operating the railway after the 
execution of the mortgage.” The question is thus 
decided in opposition to the rule deduced from the 
authorities by Judge Thompson in his great treatise 
on Corporations, although he expresses no personal 
opinion on the point. The Court pay him a noteworthy 
compliment at the close of the opinion. The Court 
also say ; “ Every direct authority known to usis against 
us. Nevertheless, we are right, and these authorities 
are all wrong, as timeand further judicial study of the 
subject will manifest. The mistake made by courts and 
judges has been that they treat the problem of pre- 
ferential debts as having but one pole, — the affirma- 
tive pole of benefit, — ignoring the negative pole of 
burden altogether.” . There are many striking and 
effective analogies in the law of damages cited by the 
Court, but the most curious observation is the follow- 
ing: ‘*Courts which thus reason and decide may 
possibly be reached by the late discovery of Prof. 
Roentgen, and, for their benefit and the benefit of 
the profession generally, we shall close this opinion 
with appropriate illustrations, based on the new pro- 
cess.” This refers toa pair of cuts at the end, each 
representing ‘‘ the hand of the mortgagee extended 
for all,” and the ‘* hand of the widow and ex-mother 
extended for some,” first before and secondly after ex- 
posure to the Cathodic Ray. The first pair of hands 
are substantially similar, but the widow’s hand in 
the latter group is only skin and bone and dark. 


A CASE WITHOUT A NAME. -— The value of nearly 
every member of the human body has been appraised 
in actions for damages, and now in Jackson v. Burn- 
ham, 20 Colo. 532, an action for malpractice in a 
case of phimosis, the value of an important member 
appertaining to the masculine part of the human race 
is appraised at $5000, which in most instances we 
should consider a reasonable valuation. 


CHEAP DISORDERLY ConDucT. — In State v. Sher- 
rard, 117 N. C. 716, the defendant appealed from a 
fine of one penny for having noisily accused a person, 
in a restaurant, but only once, of being «‘a damned 
highway robber.” The judgment was affirmed on the 
ground that it was disorderly conduct within a town 
ordinance, although not profanity within the general 
law. Sherrard was penny foolish in appealing, and 
probably swore more than once when he footed his 
own costs. 
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THE GREEN BAG. 
ASHEVILLE, N. C., August 6, 1896. 
EDITOR OF THE GREEN BaG. 

Dear Sir: In the August number of THE GREEN 
BAG you quote the poet Tom Moore in regard to 
that legal paradox, ‘‘ the greater the truth, the 
greater the libel.”” Permit me to call your attention 
to a reference of Robert Burns to the same subject. 
It is as follows : — 

“LINES ON STIRLING. 
Written on a window in Wingate’s Inn there, 
Here Stuarts once in glory reigned, 
And laws for Scotia’s weel ordained; 
But now unroofed their palace stands, 
Their sceptre’s swayed by foreign hands. 
The Stuart’s native race is gone! 
A race outlandish fills their throne — 
An idiot race, to honor lost: 
Who know them best despise them most.” 

Burns, who was then a zealous Jacobite, being 
reproved by a friend for the above lines, replied, «I 
shall reprove myself’; and immediately wrote the 
following lines on the same pane : — 


“THE REPROOF. 
Rash mortal, and slanderous poet, thy name 
Shall no longer appear in the records of fame; 
Dost not know that old Mansfield, who writes like the 
Bible, 
Says the more ’tis a truth, sir, the more ’tis a libel”? 
Truly, 
F. A. SONDLEY. 





LEGAL ANTIQUITIES. 





IN the preface to the Eighth Part of his Reports, | 


Lord Coke says: “ There are certain other cases 
now published by me, concerning some of the 
most abstruse, dark, and difficult points in the 
law, and yet very necessary to be known. And I 
have of purpose done these as plainly and clearly, 
and therewith as briefly, as I could. For the 
laws are not like to those things of nature, which 





than if they be beheld naked ; nor like to pictures 
that ever delight most when they are garnished 
and adorned with fresh and lively colours, and 
are much set out and graced by artificial shad- 
ows.” 





FACETIAE. 


GaoLeR: “You will be released to-morrow. 
It is to be hoped I shall see you here again only 
as a better man.” 

PRISONER: “ Do they imprison you also on that 
account?” 


JupcE (to the father, whose son stands at the 
bar, on account of repeated thefts): “You 
should have warned your son !”’ 

FaTHER: “I have done so. I have said to 
him repeatedly, ‘Karl, be very cautious this 
time !’” 


Cox. PoLK, who was much in request at the bar 
in the mountain district in N. C., was so detained 
by other business that he did not reach one of his 
courts till late in the week. On his arrival a 
suitor in an important case waited on him to obtain 
his services, and naively remarked: “I have 
retained old Maj. N in the case to complicate 
the matter till you could get here.” 





A SHORT time since a Mr. Knott was tried for 
a violation of the law. The verdict was: ‘‘ We 
find the defendant Knott guilty.” 

The judge was ata loss whether to sentence him 
or not. 


A MIcHIGAN justice of the peace was about to 
fine an attorney for contempt of court, when the 
contumacious limb of the law arose and said he 
would plead the statute of limitations. ‘Statute 
of limitations !”’ exclaimed the justice, “ what has 
that to do with the matter?’ “ Because, sir, I 
have entertained the utmost contempt for this 
court for considerably more than six years.” 
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CounseL for defendant was cross-examining 
the plaintiff. 

CounsEL: “ Do you consider the oath that you 
have just taken to be binding on your con- 
science ?”’ 

PraintirF: I don’t know vat you mean.” 

CounsEL: “ You know what ‘conscience’ is, 
don’t you?” 

PLAINTIFF: “ No, sir.” 

Counsel for defendant concluded that the jury 
had been impressed and passed to other matters on 
his cross-examination. At the re-examination of 
the witness his counsel determined to efface 
the bad impression made on the jury by his cli- 
ent’s ignorance of the meaning of “ conscience.” 
He proceeded as follows : — 

“Now, Mr.—, you were asked what ‘con- 
science’ means ; you know that, surely?” 

“No, sir.” 

“Well, now, you know the difference between 
right and wrong ?”’ 

“Yes, sir.” 

“Well, then, you must know what conscience 
means.” 

“ Vell, I don’t know. I know vat wmconscience 
means; dat’s a kind ’o sickness.” 


Jupce Hucu L. Bonp, of the U. S. Circuit 
Court, for the Fourth Circuit, had a very prominent 
nose. He related the following incident of him- 
self which he said was strictly and literally true. 
While judge of the Criminal Court of Baltimore, he 
had frequently to commit to jail for drunkenness, 
one Higginbotham, who was a fine performer 
on the trombone. On occasions of balls or 
dances the jailer, unknown to the judge, would 
turn him out, and “after the ball was over” he 
would return to jail. On one occasion, while he 
was serving one of these “tours of duty” in jail, 
there was a big masquerade ball in the city which 
Judge Bond and his wife attended in full mask. 
Promenading with her around the room, and 
passing near the music-stand he was surprised to 
to sée Higginbotham there. Halting he said to 
him, “ Why, Higginbotham, how is this? Are you 
here?” “Yes, I am here,” giving a loud blast 
with his horn. “ Why, I thought Judge Bond put 
you in jail the other day for thirty days.” ‘Yes, 
he did, and the d—d old hook-nosed scoundrel 
thinks I am there now,” giving another long blast 
with his horn. The Judge said, “ My wife and I 
passed on without question or parley.” 





CuieF-Justice Charles P. Daly has many in- 
teresting anecdotes to tell of a witty member of 
the Bar named William Muloch. One of these 
relates to a repartee of the latter to a fellow 
lawyer. Another attorney passing in the City 
Hall, on his way to the court-room, was asked by 
the other as to his health. The one addressed 
was well-known for stupidity. He answered 
dolefully, “Ill. I have a headache, and my head 
is like an oven.” “Aye,” said Muloch to the 
other, “ his head may be like an oven, but he'll 
never make much bread by it.” 





NOTES. 

MarTIN GROVER, who for over a quarter century 
was a judge both of the Supreme Court and the 
Court of Appeals of New York State, wrote in the 
album of a lady resident in Albany, who was 
the wife of an eminent lawyer, the following 
maxims, which she says were written by him cur- 
rente calamo and evidently from memory or as 
impromptu. “An ill man in office is a public 
calamity.” Be one ever so high the law is 
above him.” “Good laws often proceed from 
bad manners.” ‘ He who puts on a public gown 
must put off the private person.” “He that 
buys magistracy must sell justice.” “It is often 
the clerk of the Justice who makes justice.” 
“‘ Laws catch flies, but often suffer hornets to go 
free.” “A law maker should never become a 
law breaker.’”’ ‘While law governs man, it is 
reason that first governs the law.” ‘The greater 
the man the greater the proven crime.” ‘Wise 
and good men invented the laws, but the action 
of fools and the wicked put them up to it.” 

In the same album the late James T. Brady — 
who often wrote vers de société — had composed 
and also written the following versified maxims : — 


Ladem ratio ibidem lex. 
Whate’er should be, the law doth prove. 
On paths of right the law doth move. 


Falsus in uno, falsus in omnibus. 
One whiff of falsehood taints a proof 
That witness aims to make. 
Both judge and jury hold aloof 
When lying forms the stake. 


Ratione cessante lex ipsa cessat. 
Law’s voice must instant cease 
When Reason yields the ghost : 
And Sophistry must hold her peace 
When Logic leaves his post. 
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Nemo repente turpissimus. 
Not even Turpin Dick, 
Highwayman brave and bold, 
Could suddenly on trick 
Or baseness take his hold. 
Ex uno disce omnes. 
As tallest oaks in forests grow 
From smallest acorns dropped in mold, 
So from one truth or falsehood flow 
Currents of similars ; for behold, 
From one the whole you know. 
De minimis lex non curatur. 
From small and immaterial things 
Law flies away on rapid wings. 
Law values most Life’s greater themes, 
For smallest brooks feed widest streams. 
Caveat actor vel emptor. 
He who does and he who buys 
Himself must heed that he be wise. 
Accusare nemo se debet. 
None shall be forced to criminate 
Himself of charges small or great. 
De non apparentibus non existentibus. 
What don’t appear, howe’er we twist, 
But equals that which don’t exist. 


In New York City candidates for admission to 
the Bar must have either obtained a college degree 
or have passed a certificated examination before 
Regents of the State University (the body having 
more or less legislative wardship of all the colleges 
and academic schools). The applicants are next 
examined at an interlocutory session of the appel- 
late court of the local district by three members of 
the Bar whom it appoints as interlocutors. Some- 
times, however, there will be among the applicants 
those who would make better farriers than at- 
torneys, and show stupidity. For instance, the 
examiner puts a question, “Can a wife after 
discovering the infidelity of her husband, but 
subsequently cohabiting, then bring action for di- 
vorce?”? And the answer was: “ Certainly, for 
his disbelief in a deity would be immaterial.” 
Another, when asked “ What action he would 
bring against a man who had warranted a horse 
sound when it had blind staggers,’ proceeded to 
stagger the listening judge with this answer: 
“Breach of promise, sir.’’ 

Per contra, often the examination evolves wit 
and repartee. To the query, “Give your views 
about libel,” the answer began, “ Every libel is 
a lie which, like the bell on a cow’s neck, 





sounds far and wide, hence a belled lie or a lie-bel,” 
but however ended by giving Alexander Hamil- 
ton’s famous definition now used in all elementary 
treatises on Defamation. 

Another applicant, when asked to define “ law,’ 
responded: “Shall I give Coke’s description 
or Blackstone’s, or may I give my own?” Hayvy- 
ing been told to submit his own idea, he added: 
“ T have been three years in the office of — (nam- 
ing a celebrated legal firm), and have sedulously 
attended court proceedings and have come to the 
conclusion that law is injustice reduced to an 
exact science.” 


PROBABLY the most frivolous, in quality, action 
for ejectment is pending in New York City, brought 
by a plaintiff against the Astor Estate, because of a 
top-story cornice overhanging his demesne two feet. 
“ A corn-ice,’”’ exclaimed one of the lawyers, sepa- 
rating the dissyllable in two parts, with emphasis 
on the latter. “Why bring an action, when the best 
action would have been to break off the trespassing 
part under the saying guare clausum freeze it?” 


JupGE MartIN GROVER was arare humorist, and 
his fun was accentuated by a curious twang of 
voice such as actors use when playing a Sam Slick 
part. On one occasion, while holding an Oyer 
and Terminer, in Niagara County, he was called 
upon to sentence a colored culprit, who, as is often 
the case with his race, enjoyed a high-sounding 
classic name — that of Plato. Referring to the 
offense and the convict’s lame explanation of it, 
Judge Martin Grover began with, “ Plato, thou 
didst not reason well, and I cannot give you a 
pleasing hope,” etc. etc. 

At another time, when in chambers, dismissing a 
frivolous and rather mean plea, filed for demurrer 
by an attorney named Smalley, Judge Grover 
remarked, “Judging from this plea of yours, I 
think you have been appropriately named.” 


At a Bar dinner in Philadelphia were two 
lawyers named Lee, but not related. They sat, 
as it happened, vis 4 vis, and Daniel Dougherty, 
the Irish wit of the Bar, who subsequently removed 
to New York and there won new forensic honors, 
called upon each for a speech, which having been . 
given, he arose and proposed their health, saying, 
“Drink it, gentlemen, in Port wine, which is 
always best on its /es.” 
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THE DUTIES AND LIABILITIES OF TRUSTEES. Six 
lectures delivered in the Inner Temple during 
the Hilary Sittings, 1896, at the request of 
the Council of Legal Education. By Aucus- 
TINE BiorELE, M.P., one of Her Majesty’s 
Counsel. The Macmillan Co., New York, 
1896. Cloth. $1.25. 


In an exceedingly pleasant, and at the same time 
perfectly clear manner, Mr. Biorele sets forth the 
duties and liabilities of Trustees. A careful perusal 
of the 182 pages which make up this little volume will 
give one a better idea of the responsibilities and re- 
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New CRIMINAL PROCEDURE, or New Commenta- 
ries on the Law of Pleading and Evidence and 
Practice in Criminal Cases. By JoEL PRENTISS 
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Specific Offenses and Their Incidents. T. H. 
Flood & Co., Chicago, 1896. $6.00. 
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helpful in States where there are codes of criminal 
procedure as in the other States. It gives the cases 
decided under the Codes, the same as the others. 
While it is indispensable to every practitioner in the 
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Vol. XII. E. B. Meyer & Co., Chicago, 1896. 
Law sheep. $4.50. 

This series of Reports covers the current decisions 
of the courts of last resort in the United States, per- 
taining to the law of railroads and private and muni- 
cipal corporations. It is of the greatest value to cor- 
poration lawyers, and officials of all companies and 
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HAND-BOOK ON THE Law oF DamacGEs. By WIL- 
uiaM B. Hate, LL.B. West Publishing Co., 
St. Paul, Minn., 1896. Law sheep. $3.75. 
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Mr. Hale in this volume states with great clearness 
and accuracy the rules and principles governing the 
award of damages in civil cases. Law students will 
find the work of much assistance, while the practicing 
lawyer will do well to add it to his library as a valua- 
ble treatise upon this important subject. 
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Errig HETHERINGTON. By ROBERT BUCHANAN. 
Roberts Brothers, Boston, 1896. Cloth. $1.50. 
This is a story of remarkable dramatic power, and 

of the most absorbing interest. It is, however, one 
that a mother would hardly select for a daughter’s 
reading. It is to be regretted that Mr. Buchanan has 
exhibited such a tendency towards the risgué, for his 
work is one of great literary merit. The devotion of 
the hero is truly noble, but the heroine, alas! is any- 
thing but a noble type of woman. 
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Haven Putman, A.M. Second Edition. G. 
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Fow.Ler. The Diossy Law Book Co., New 
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